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1. Introduction 

Betty Dehoney, CEP, PMP, ENV SP1 
NAEP President 2019–2021 

It has been a tumultuous few years for environmental professionals with the ever-evolving 
changes to NEPA and other federal laws and regulations; however, the number and magnitude of 
the challenges faced by our profession during this period, including 2020, will hopefully not be 
surpassed for a very long time. What I have learned over the past year (other than how to do 
Zoom meetings) is that the commitment of our NAEP volunteers is absolutely outstanding. 
Without their dedicated service to NAEP, we would not have been able to fulfill NAEP’s vision2 
of keeping environmental professionals informed of the extraordinary number of changes to the 
regulatory landscape. I cannot thank the volunteers enough who delivered NAEP’s conference, 
webinars and trainings, newsletters, social media, the NEPA Annual Report and other 
communication in the middle of working from home during a pandemic. If you are interested in 
becoming more involved with NAEP send an email to office@naep.org or reach out to any of the 
Board members for more information. 
 
I also want to make sure that although this report speaks about some of what has happened to 
NEPA in 2020, NAEP recognizes that we have a diverse membership and not every 
environmental professional works with NEPA. The NEPA Practice Group has been instrumental 
in keeping the membership informed on NEPA and assembled this report under the strong 
leadership of Chuck Nicholson. NAEP has taken the lessons learned from this long-standing 
practice group and created numerous other practice groups providing a home for other technical 
specialists (Biological Resources, Brownfields/Remediation, Cultural Resources and 
Water/Coastal) and special interests (Emerging Professionals, Environmental Justice, 
Transportation and the newly formed Offshore Wind).3 Please get involved in these groups and 
stay up to date. 
 
As noted, it has been a very busy 2020 keeping track of the changes to NEPA. The changes are 
continuing into 2021. Brenda Mallory, appointed chair of the Council on Environmental 
Quality in 2021, was the keynote speaker at the 2021 virtual NAEP conference and discussed the 
administration’s plans for some potentially substantive changes. NAEP provided several issue 
papers to the Biden Transition team and to the Council on Environmental Quality regarding a 
range of environmental regulatory topics. The various NAEP practice groups have been busy in 
2021 addressing and responding to these changes. 
 
For 2020, the most significant NEPA development was the issuance of the CEQ's final rule 
revising the NEPA regulations. However, this topic has received so much coverage elsewhere 

 
1 betty@dehoney.net 
2 NAEP’s vision (https://www.naep.org/about-naep) is to: 

1. Be the primary source of unbiased information on environmental practices 
2. Support the advancement of the environmental professions as a whole and our individual members 

in their careers 
3. Encourage better decision-making that thoughtfully considers the full implications of those 

decisions 
3 https://www.naep.org/working-groups-listservs 
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(webinars, conference papers, newsletter articles) that it was decided not to expand or duplicate 
the information previously presented in this 2020 Annual NEPA Report. 
 
The Annual NEPA Report does examine the number and preparation times of environmental 
impact statements (EISs) issued in 2020. The number of EISs issued was the lowest in many 
years. Although it would be hard to prove, this decrease in the number of EISs could, in part, be 
attributed to work slowdown due to Covid-19. The EIS preparation times remained high. 
 
The legislative process has been busy. Although numerous bills affecting NEPA were introduced 
in the 116th Congress, only 12 became law and their effect on NEPA compliance processes is 
limited. 
 
The Annual NEPA Report also examines the litigation record. The number of substantive 
decisions in NEPA cases issued by U.S. Circuit Courts of Appeal (24) was similar to the average 
for the last 15 years. Agencies prevailed in the majority of the cases (about 80% of the cases) 
which is also similar to past years. 
 
Thanks again to all of the volunteers contributing to the preparation of the Annual NEPA Report 
and if you are interested in becoming more involved in NAEP, please visit the website at 
www.naep.org. 
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2. The NEPA Practice in 2020 

Charles P. Nicholson, PhD4 
Chair, NAEP NEPA Practice 

The mission of the NAEP NEPA Practice is to improve environmental impact assessment as 
performed under the National Environmental Policy Act. 

The NEPA Practice is pleased to present the fourteenth annual report. The 2020 Annual NEPA 
Report of the National Environmental Policy Act Practice (Annual NEPA Report) contains 
summaries of the latest developments in NEPA as well as the NEPA Practice’s activities, in 2020. 
The most significant NEPA development during 2020 was the issuance of the final rule revising the 
Council on Environmental Quality NEPA regulations. Because the development, contents, and 
implementation of the final rule have been described at length elsewhere, these topics are not 
described in this report. 

The Annual NEPA Report is prepared and published through the initiative and volunteer efforts of 
members of the NAEP’s NEPA Practice. The NAEP’s NEPA Practice supports NEPA practitioners 
through monthly conference calls, networking opportunities, educational opportunities, outreach 
with CEQ, and projects such as this Annual NEPA Report. Highlights of 2020 activities included:  

 Discussion and preparation of formal comments on behalf of NAEP on CEQ’s January 2020 
Notice of Proposed Rulemaking revising the CEQ regulations for implementing NEPA 

 Discussion of CEQ’s July 2020 final rule revising the CEQ regulations for implementing 
NEPA 

 Discussion of litigation over the revised CEQ regulations 
 Discussion of NEPA compliance and public engagement approaches in the time of COVID-

10 
 Review of significant court rulings on NEPA cases, including Center for Biological 

Diversity v. USACE over the scope of indirect impact analysis; City of Burien v. Elwell 
over extraordinary circumstances and cumulative impacts in a categorical exclusion 
determination; Western Watershed Project v. Zinke and Montana Wildlife Federation v. 
Bernhardt over oil and gas leasing and greater sage-grouse; SE Alaska Conservation Council 
v. USFS over use of programmatic NEPA and tiered site-specific impact analyses; Bark v. 
USRS on analysis of controversial and uncertain impacts in an environmental assessment; 
and the continuing litigation over the Atlantic Coast, Mountain Valley, and Dakota Access 
pipelines 

 Discussion of revisions to agency NEPA procedures 
 Review of interesting notices of intent to prepare environmental impact statements and 
 Presentation on and discussion of a recently published study of NEPA implementation by 

the USFS 

The NEPA Practice has approximately 125 active members. We hold monthly conference calls in 
which we discuss emerging developments in NEPA such as new draft regulations, guidance, 
legislation, court rulings, projects, or studies. Monthly conference calls are normally held at 2:30 

 
4 Questions concerning this report should be directed to:   
Charles P. Nicholson, PhD, PO Box 402, Norris, TN 37828-0402; cpnicholson53@gmail.com 
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p.m. (Eastern) on the second Wednesday of each month, and all NAEP members are welcome to 
participate. To be added to the NEPA Practice email list and call reminders, sign up on the NAEP 
website at Member Center / My Profile / My Features E-Lists. 
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3. Just the Stats 

James Gregory5 

In 2020, Notices of Availability (NOAs) for 254 environmental impact statements (EISs) were 
published in the Federal Register.6 Of the published notices, 109 were draft EISs (including 
supplemental and revised draft EISs) and 145 were final EISs (including supplemental and 
revised final EISs). Information regarding these documents is available through the EPA’s 
online EIS database, available at: https://cdxnodengn.epa.gov/cdx-enepa-
public/action/eis/search. The database contains links to the EISs and EPA’s comment letter for 
EISs on which they commented.  
 

3.1 2020 Published EISs 

The 254 EISs published in 2020 was marked decrease from the 315 published in 2019. Forty-
two agencies published at least one EIS in 2020 and five agencies published at least a 15 EISs 
(Table 3-1). As in 2019, the Bureau of Land Management was the agency that published the 
most EISs in 2020, releasing 48 draft and final EISs (they published 64 in 2019). The US Army 
Corps of Engineers published 33, the second most among agencies, nearly the same as the 32 
published in 2019. Other agencies publishing more than 15 EISs were: US Forest Service (30), 
Federal Highway Administration (17), and the Bureau of Reclamation (17).  
 
Four state or local agencies were lead agencies for EISs published in 2020. Table 3-1 shows 
draft and final EISs filed in 2020 by agency.  
 
Table 3-1. Draft and final EISs published in Federal Register in 2020 by agency. 

Lead Agency Number of EISs 

Bureau of Land Management 48 

U.S. Army Corps of Engineers 33 

Forest Service 30 

Bureau of Reclamation 17 

Federal Highway Administration 17 

United States Air Force 11 

Fish and Wildlife Service 8 

Bureau of Indian Affairs 7 

California High-Speed Rail Authority 6 

Tennessee Valley Authority 6 

Federal Energy Regulatory Commission 5 
 

5 James W. Gregory, SWCA Environmental Consultants, 1220 SW Morrison St., Ste 700, Portland, OR 97205;    
James.Gregory@swca.com 
6 A total of 264 notices of availability were in the Federal Register in 2020, however of those 9 were notices of adoption 
and 1 was a withdrawal; those were not included in the total EIS tally. 
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Lead Agency Number of EISs 

General Services Administration 5 

Nuclear Regulatory Commission 5 

United States Navy 5 

Federal Aviation Administration 3 

Federal Transit Administration 3 

National Marine Fisheries Service 3 

National Oceanic and Atmospheric Administration 3 

National Park Service 3 

Natural Resource Conservation Service 3 

United States Army 3 

Utah Department of Transportation 3 

Animal and Plant Health Inspection Service 2 

California Department of Transportation 2 

Department of Energy 2 

National Aeronautics and Space Administration 2 

National Institute of Health 2 

National Nuclear Security Administration 2 

U.S. Coast Guard 2 

Bureau of Ocean Energy Management 1 

Bureau of Prisons 1 

Department of Agriculture 1 

Department of Commerce 1 

Department of Transportation 1 

Department of Treasury 1 

Los Angeles Housing Community Investment Department 1 

Maritime Administration 1 

Missile Defense Agency 1 

National Highway Traffic Safety Administration 1 

Surface Transportation Board 1 

Texas Department of Transportation 1 

Western Area Power Administration 1 
United States Postal Service 1 
Total 254 

 
As in previous years four departments (Agriculture, Interior, Transportation7, and Defense) were 
responsible for more than three-quarters of all EISs published in 2020, with Department of 

 
7 Includes EISs by state transportation agencies. 
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Interior agencies preparing one third of all EISs published in 2020. Figure 3-1 shows the EISs 
by department, with the departments responsible for publishing large numbers of EISs broken 
out separately. 

 
Figure 3-1. Draft and final EISs published in 2020 by department. 

 
3.2 Geographic Distribution of EISs Published in 2020 

The geographic breakdown of draft and final EISs by state and territory is shown in Table 3-2. 
As has been the case in prior years, many more EISs were prepared for actions in California (42 
in 2020, 60 in 2019) than in any other state8. Alaska (14), Florida (13), Nevada (11), Idaho (11), 
Oregon (11) and Wyoming (11) followed California in terms of EISs in those states. Ten EISs 
addressed nationwide, regional, or programmatic actions (up from 5 in 2019), and 38 EISs were 
listed as involving multiple states.  

 
8 Based on EISs for which one state was identified in the EPA EIS database. 

33%
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17%
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Table 3-2. Draft and final EISs published in 2020 by state and territory. 

State/Territory Number of EISs    

California 42 South Carolina 3 

Alaska 14 Tennessee 3 

Florida 13 Virginia 3 

Idaho 11 Wisconsin 3 

Nevada 11 Louisiana 2 

Oregon 11 Michigan 2 

Wyoming 11 Missouri 2 

Colorado 9 New York 2 

Utah 9 Washington 2 

New Mexico 7 Connecticut 1 

Texas 7 Guam 1 

Maryland 4 Kansas 1 

Mississippi 4 Nebraska 1 

Montana 4 New Hampshire 1 

Arizona 3 New Jersey 1 

District of Columbia 3 Oklahoma 1 

Georgia 3 Rhode Island 1 

Illinois 3 Norther Mariana Islands 1 

North Carolina 3 Vermont 1 

North Dakota 3 
Programmatic/Regulatory/ 
National 10 

South Carolina 3 Multistate 37 

Tennessee 3   
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4. Preparation Times for Environmental Impact Statements 
Made Available in Calendar Year 2020 

Piet deWitt and Carole deWitt9 

4.1 Summary 

In calendar year 2020, federal agencies made available 110 draft and 152 final environmental 
impact statements (EISs). The annual average preparation time for final EISs published in 2020 
was 1,753 days (4.8 years). While an increase over 2019, 2020 was the fourth consecutive year 
that the annual average EIS-preparation time for all agencies combined was less than the longest 
average in 2016. The annual average preparation time of 1,231 days (3.4 years) for draft EISs 
published in 2020 was similar to the 2019 draft EIS preparation time. Federal agencies made 
available the fewest draft EISs in our 24-year record. 
 
4.2 EIS Numbers 

In calendar year 2020, federal agencies made available to the public through the Environmental 
Protection Agency (EPA) 110 draft and draft supplemental EISs (i.e., draft EISs) and 146 final 
and final supplemental EISs (i.e., final EISs).  
 
The largest number of draft EISs made available in any year from 1997–2020 was 320 in 2003, 
and the smallest number was 110 in 2020. The 2020 number of draft EISs was 16 fewer than the 
previous low of 126 in 2017. The number of draft EISs made available in a year has decreased 
from 2003 at an average rate of 12 EISs per year as determined by linear regression.  The 
coefficient of determination (R2) for this regression is 0.95. For the period 1997–2020, the 
average number of draft EISs made available in a year is 231 ± 61 (mean ± one standard 
deviation). 
 
The largest number of final EISs in any year during our study period was 306 in 2004, and the 
smallest number was 115 in 2017. Since 2004, the number of final EISs made available in a year 
has decreased at an average rate of 10 EISs per year with an R2 of 0.86. For the period 1997–
2020, the average number of final EIS made available in a year was 201 ± 42. 
 
In 2020, five federal agencies adopted nine final EISs prepared by other federal agencies.  The 
lowest number of adoptions recorded in a year was zero in 2000 and 2005. The highest number 
of adoptions, 16, was recorded in 2019. For the period 1997–2020, the average number of 
adoptions in any year was 5.5 ± 4.0. For the period 1997–2011, the highest number of adoptions 
in any year was five recorded in five different years. The average number of adoptions in any 
year was 3.3 ± 1.8. For the period 2012-2020, the average number of adoptions in any year 
jumped to 9.3±4.0. 
 
4.3 Final EISs 

In calendar year 2020, 25 agencies made 146 final EISs available to the public. Of these 146 
EISs five agencies in the Department of the Interior prepared a total of 43 (29.5%), three 

 
9 Piet and Carole deWitt, 12 Catamaran Lane, Okatie, SC 29909; pdewitt0815@gmail.com and 
cdewitt0613@gmail.com 



Annual NEPA Report 2020 
NAEP NEPA Practice 

 

Page | 10  

agencies in the Department of Defense prepared 27 (18.5%), and three agencies in the 
Department of Agriculture prepared 25 (17.1%). Ten final supplemental EISs had no Notice of 
Intent (NOI) for their supplementation. For that reason, they are not included in our preparation 
time calculations, but they are discussed briefly later. Our 2020 sample includes 136 final EISs 
(96.5% of our population). 
 
In 2020 final EISs prepared by all agencies combined had an average preparation time (from the 
Federal Register NOI to the Notice of Availability for the final EIS) of 1,763 ± 1,528 days (4.8 ± 
4.2 years) see Table 4-1 “ALL” “NOI to final EIS). The 2020 average was 101 days longer than 
the 2019 average of 1,662 ± 1,173 days (4.6 ± 3.2 years). For the period 1997–2020, the longest 
annual average preparation time for final EISs was 1,864 ± 1,259 days (5.1 ± 3.4 years) in 2016, 
and the shortest annual average was 1,166 ± 899 days (3.2 ± 2.5 years) in the year 2000.  The 
2020 average is 101 days less than the 2016 average and 597 days (1.6 years) more than the year 
2000 average. 
 
Table 4-1. Preparation times in calendar days for final and final supplemental EISs made 
available in calendar year 2020. See the Acronyms and Abbreviations list on page iii for 
abbreviations of agencies not mentioned in the text. 

   NOI to Draft EIS Draft EIS to Final EIS NOI to Final EIS 

Agency n % Mean s.d. Med Mean s.d. Med Mean s.d. Med Min Max 

ALL 136 100 1231 1313 877 532 597 328 1763 1528 1322 134 8243 

APHIS 2 1.5 807 581 807 548 314 548 1360 274 1360 1166 1554 

BIA 5 3.7 1201 861 1159 342 217 291 1543 880 1866 436 2639 

BLM 24 17.6 1155 1064 2268 249 134 214 1404 1118 1141 303 4334 

BOR 7 5.1 2033 1740 1600 237 91 203 2270 1813 1803 291 5139 

DOE 1 0.7 124   483   607     

FERC 5 3.7 840 476 872 287 126 238 1127 456 1110 555 1827 

FHwA 10 7.4 2343 2219 1642 846 665 707 3189 2208 3315 585 7931 

FRA 3 2.3 1199 82 1207 588 271 511 1787 349 1718 1477 2165 

FTA 2 1.5 1436 297 1436 735 554 735 2171 851 2171 1569 2773 

FWS 6 4.4 1437 1945 703 285 135 256 1722 1973 1137 298 5555 

GSA 2 1.5 937 81 937 371 257 371 1308 339 1308 1068 1547 

HUD 1 0.7 372   98   470     

NASA 2 1.5 629 470 629 375 173 375 1004 643 1004 549 1458 

NHTSA 1 0.7 380   609   989     

NIH 1 0.7 532   77   609     

NNSA 1 0.7 298   175   473     

NOAA 5 3.7 669 427 493 815 624 714 1484 724 1705 693 2145 

NPS 1 0.7 282   406   688     

NRC 2 1.5 321 17 321 175 0 175 496 17 496 484 508 

NRCS 2 1.5 2783 1212 2783 420 139 420 3203 1073 3203 2444 3962 

TVA 4 2.9 479 331 353 233 97 204 712 425 543 424 1338 

USACE 18 13.2 1170 1939 1098 982 1174 536 2752 2424 1483 239 8243 

USAF 6 4.4 631 642 413 504 377 400 1134 805 836 375 2646 



Annual NEPA Report 2020 
NAEP NEPA Practice 

 

Page | 11  

USFS 22 16.2 871 579 731 661 547 529 1532 947 1301 134 3774 

USN 3 2.2 1236 401 1285 784 345 826 2020 683 2391 1232 2436 

NIH = National Institutes of Health 
n = number of EISs in sample; s.d. = standard deviation; Med = median; Min = minimum; Max = 
maximum 
 
The draft EISs for the 2020 final EISs required an average of 1,231 ± 1,313 days (3.4 ± 3.6 
years) to prepare following the publication of their NOIs in the Federal Register (see Table 4-1 
“ALL” “NOI to Draft EIS”). The 2020 average is similar to the 2019 average of 1,244 ± 1,240 
days (3.4 ± 3.4 years). The 2020 average was also 134 days shorter than the longest annual 
average 1,378 ± 1,103 days (3.8 ± 3.0 years) in 2016 and 534 days (1.5 years) longer than the 
shortest annual average preparation time of 710 ± 666 days (1.9 ± 1.8 years) in the year 2000. 
 
The 2020 average time for preparing the final EIS from the draft EIS was 532 ± 597 days (1.5 ± 
1.6 years) (see Table 4.1 “ALL” “Draft EIS to Final EIS”). The 2020 average was 21 days 
longer than the 2019 average of 511 ± 657 days (1.4 ± 1.8 years). The 2020 average was also 76 
days shorter than the longest average of 608 ± 623 days (1.7 ± 1.7 years) in 2018 and 143 days 
longer than the shortest average of 389 ± 379 days (1.1 ± 1.1 years) in the year 2000. 
 
The five historically most prolific EIS-preparing agencies made available 75 final EISs in 2020, 
55% of our sample. The EISs from these agencies required an average of 1,993 ± 1766 days (5.5 
± 4.8 years) to complete. The 2020 average was 183 days longer than the average for 2019, 
1,810 ± 1,209 days (5.0 ± 3.3 years). The 61 final EISs prepared by agencies other than the five 
most prolific required an average of 1,480 ± 1,121 days (4.1 ± 3.1 years). 
 
In 2020, three of the five most prolific EIS-preparing agencies (U.S. Forest Service, Federal 
Highway Administration and National Park Service) established new low numbers of final EISs 
made available in a year. The Forest Service’s average time for the period from the draft EIS to 
the Final EIS was its highest for the period 1997-2020. The Army Corps of Engineers established 
a new high average for the total EIS-preparation time. The National Park Service also established 
new low averages for the period from the NOI to the draft EIS and for the total EIS-preparation 
time. The Bureau of Land Management established a new low annual average for the period 
from the draft EIS to the final EIS.  
 
The ten longest final EIS preparation times in 2020 ranged from 4,334 to 8,243 days (11.9 to 
22.6 years). Eight of these EISs were not supplemented. The two remaining EISs were of the 
draft-to-draft supplement to final varieties. The agencies that prepared these ten EISs included 
the Bureau of Land Management (1), Bureau of Reclamation (1), Fish and Wildlife Service (1), 
Federal Highway Administration (3) and the US Army Corps of Engineers (4). 
 
2020 was the fourth consecutive year with an annual average EIS-preparation time for all 
agencies combined less than the 2016 average. Table 4-2 compares EIS-preparation metrics for 
three different time periods from 2000 through 2020. Average EIS-preparation times increased 
relatively linearly from 2000 through 2016. The lower average preparation times of the past four 
years reduced the linear relationship as shown in lowered average times and R2 values for the 
period 2000 through 2020. Data for the period 2016 through 2020 show that the decrease in the 
average times was similar in magnitude to that of the 2000 through 2016 period, but in the 
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opposite direction. Differences between the annual averages for 2016 and the following four 
years averaged 112 ± 61 days/year and ranged from 68 to 202 days. Their distribution in time 
was not linear, resulting in low R2 values.  
 
Table 4-2. A comparison of EIS preparation metrics for the periods 2000 through 2016, 2000 
through 2020, and 2016 through 2020. 

EIS Preparation Stage Average Rate of Change R2 

2000 through 2016 

NOI to Draft EIS +34 days/year 0.87 

Draft EIS to Final EIS +7.5 days/year 0.74 

NOI to Final EIS +42 days/year 0.91 

2000 through 2020 

NOI to Draft EIS +27 days/year 0.80 

Draft EIS to Final EIS +7.8 days/year 0.74 

NOI to Final EIS +34 days/year 0.87 

2016 through 2020 

NOI to Draft EIS -44 days/year 0.60 

Draft EIS to Final EIS +12 days/year 0.13 

NOI to Final EIS -33 days/year 0.50 

 
In 2020, all agencies combined established a new high final EIS completion rate for the 21-to-
22-year interval (see Table 4-3). Federal agencies did not establish any new low completion 
rates. 
 
Table 4-3. A comparison of 2020 final EIS completion rates with the average EIS completion 
rates for the period from 1997 through 2019. 

 
Completion 
Interval in 
Years from 
NOI 

 
 
2020 
Completion 
Percentage 

1997 – 2019 

 
Average 
Completion 
Percentage 

 
 
Standard 
Deviation 

Lowest 
Completion 
Percentage 
(Year) 

Highest 
Completion 
Percentage 
(Year) 

0 to 1 7.4 6.6 3.4 0.7 (2018) 14.9 (2001) 

1 to 2 16.9 22.9 5.0 13.7 (2015) 20.3 (2000) 

2 to 3 15.4 18.8 2.5 15.2 (2008) 24.5 (2009) 

3 to 4 16.9 13.4 2.9 9.3 (2004) 19.5 (2019) 

4 to 5 11.8 10.0 2.4 6.2 (2002) 16.4 (2012) 

5 to 6 6.6 7.3 1.9 4.3 (2017) 10.6 (2011) 

6 to 7 4.4 6.2 1.9 3.0 (2001) 10.7 (2006) 

7 to 8 3.7 4.1 1.5 1.5 (2000) 7.0 (2013) 

8 to 9 2.9 3.2 1.6 1.3 (2002) 6.7 (2012) 

9 to 10 2.9 2.2 1.4 0.5 (2000) 6.0 (2015) 

10 to 11 2.9 1.6 1.1 0.4 (4 years) 3.8 (2014) 
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11 to 12 1.5 0.70 0.60 0.0 (7 years) 1.6 (2 years) 

12 to 13 1.5 0.90 0.96 0.0 (8 years) 3.9 (2019) 

13 to 14 0.0 0.48 0.54 0.0 (8 years) 2.3 (2013) 

14 to 15 1.5 0.46 0.53 0.0 (10 years) 1.6 (2 years) 

15 to 16 0.7 0.30 0.50 0.0 (16 years) 1.8 (2016) 

16 to 17 0.0 0.23 0.44 0.0 (17 years) 1.5 (2018) 

17 to 18 0.7 0.13 0.22 0.0 (17 years) 0.7 (2018) 

18 to 19 0.7 0.18 0.40 0.0 (18 years) 0.9 (2017) 

19 to 20 0.0 0.03 0.10 0.0 (22 years) 0.6 (2013) 

20 to 21 0.0 0.09 0.25 0.0 (20 years) 0.9 (2016) 

21 to 22 0.7 0.02 0.10 0.0 (22 years) 0.5 (2010) 

22 to 23 0.7 0.04 0.19 0.0 (22 years) 0.9 (2017) 

 
4.4 Draft EISs 

In calendar year 2020, 28 agencies made 110 draft EISs available to the public. This was the 
lowest number of draft EISs made available in the period 1997–2020. Of the 110 draft EISs, six 
agencies in the Department of the Interior produced a total of 34 (31%); four agencies in the 
Department of Defense produced a total of 24 (22%), and six agencies in the Department of 
Transportation produced 21 draft EISs (19%). Nine draft supplemental EISs had no NOI 
published in the Federal Register and are not included in preparation time calculations. Our 
sample of 101 draft EISs is 92% of the total 2020 draft EIS population. 
 
The 2020 annual average draft EIS preparation time for all agencies combined was 908 ± 972 
days (2.5 ± 2.7 years) (see “ALL” in Table 4-4). The 2020 average is 328 days lower than the 
highest average 1,244 ± 1,240 days (3.4 ± 3.4 years) observed in 2019 and 206 days higher than 
the lowest annual average of 710 ± 666 days (1.9 ± 1.8 years) observed in the year 2000. 
 
Table 4-4. Preparation times in calendar days for draft and draft supplemental EISs made 
available in calendar year 2020. 

Agency n % ALL Mean STDEV Median Min Max 

ALL 101 100 908 972 570 57 4782 

BEP 1 1.0 357     

BIA 2 2.0 978 1,114 978 190 1,765 

BLM 10 9.9 1,008 1,017 625 154 2,737 

BOEM 1 1.0 805     

BOP 1 1.0 143     

BOR 9 8.9 524 545 210 92 1,600 

DOE 1 1.0 514     

FAA 2 2.0 544 96 544 476 612 

FHwA 10 9.9 1,143 1,226 795 165 4,483 

FRA 5 5.0 2,645 1,208 2,136 1,523 4,057 

FTA 1 1.0 4,782     
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FWS 3 3.0 149 36 135 123 190 

GSA 3 3.0 553 317 536 245 879 

MARAD 2 2.0 450 89 450 387 513 

MDA 1 1.0 532     

NIH 1 1.0 532     

NNSA 1 1.0 298     

NOAA 2 2.0 822 431 822 517 1,127 

NPS 2 2.0 1,293 1,601 1,293 161 2,425 

NRC 3 3.0 879 342 721 644 1,271 

NRCS 1 1.0 2,146     

STB 1 1.0 499     

TVA 2 2.0 320 110 320 242 397 

USA 3 3.0 582 213 473 445 827 

USACE 12 11.9 992 1,102 670 183 4,179 

USAF 5 5.0 395 224 301 203 694 

USCG 1 1.0 337     

USFS 13 12.9 855 551 758 57 2,165 

USN 2 2.0 517 299 517 305 728 

BEP = Bureau of Engraving and Printing 
BOP = Bureau of Prisons 
MDA = Missile Defense Agency 
STB = Surface Transportation Board 

n = number of EISs in sample; s.d. = standard deviation 
 
The US Forest Service and the US Army Corps of Engineers established new low draft EIS 
numbers for the period 1997–2020. 
 
The five historically most prolific EIS-preparing agencies made available 54 draft EISs in 2020, 
53% of our sample. Draft EISs produced by these five agencies required an average time of 
1,003 ± 967 days (2.7 ± 2.6 years) to complete, 195 days longer than the average for all agencies 
combined. All other agencies combined had an average draft EIS preparation time of 839 ± 983 
days (2.3 ± 2.7 years). 
 
In 2020, all agencies combined established no new high or low draft EIS completion rates (see 
Table 4-5).  
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Table 4-5. A comparison of 2020 draft EIS completion rates with the average draft EIS 
completion rates for the period 1997 through 2019. 

 
Completion 
Interval in 
Years from 
NOI 

 
 

2020 
Completion 
Percentage 

1997 through 2019 

 
Average 
Completion 
Percentage 

 
 
Standard 
Deviation 

Lowest 
Completion 
Percentage 
(Year) 

Highest 
Completion 
Percentage 
(Year) 

0 to 1 30.0 25.6 6.3 13.9 (2013) 37.0 (2000) 

1 to 2 32.0 28.1 3.8 21.9 (2005) 37.5 (2017) 

2 to 3 12.0 16.7 2.8 12.0 (1999) 22.5 (2012) 

3 to 4 8.0 10.2 2.5 6.2 (2001) 15.3 (2018) 

4 to 5 6.0 6.5 1.8 2.5 (2000) 9.4 (2010) 

5 to 6 3.0 4.0 1.7 1.7 (2017) 7.9 (2005) 

6 to 7 3.0 3.2 1.3 0.7 (1998) 5.1 (2015) 

7 to 8 1.0 1.5 0.7 0.3 (2005) 2.8 (1997) 

8 to 9 0.0 1.3 1.0 0.0 (3 years) 4.2 (2017) 

9 to 10 0.0 1.0 0.77 0.0 (2 years) 2.9 (2019) 

10 to 11 1.0 0.44 0.59 0.0 (11 years)  2.0 (2014) 

11 to 12 2.0 0.45 0.47 0.0 (7 years) 1.7 (2015) 

12 to 13 1.0 0.35 0.55 0.0 (11 years) 2.5 (2013) 

13 to 14 1.0 0.19 0.47 0.0 (18 years) 2.1 (2019) 
 
4.5 Agency Ranks by Preparation Times 

Table 4-6 ranks the agencies that made available draft and/or final EISs in 2020 from the longest 
average preparation time to the shortest average time. Seven agencies appeared in the ten longest 
averages for both draft and final EISs: Natural Resources Conservation Service, Federal 
Highway Administration, U. S. Army Corps of Engineers, Federal Transit Administration, 
Federal Railroad Administration, Bureau of Indian Affairs, and U. S. Forest Service. 2020 was 
the first time in in our 24-year record in which the Forest Service’s annual average preparation 
time ranked in the longest 10 averages and the first time the National Park Service’s average 
ranked in the 10 shortest averages. From 1997 through 2019, the Forest Service’s annual 
averages appeared in the middle ranking in 21 years and in the ten shortest averages in two years 
(2000 and 2009). Previously, the National Park Service’s average had appeared in the middle 
category five times and in the 10 longest averages 18 times including the highest average of all 
agencies in 2014. 
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Table 4-6. Annual average preparation times in calendar days for final and draft EISs made 
available in 2020 arranged in descending order. 

2020 Final EISs  2020 Draft EISs 

Rank Agency n Mean Rank Agency N Mean 

1 NRCS 2 3,203 1 FTA 1 4,782 

2 FHwA 10 3,189 2 FRA 2 2,645 

3 USACE 18 2,752 3 NRCS 1 2,146 

4 BOR 7 2,270 4 NPS 2 1,293 

5 FTA 2 2,171 5 FHwA 10 1,143 

6 USN 3 2,020 6 BLM 10 1,008 

7 FRA 3 1,787 7 USACE 12 992 

8 FWS 6 1,722 8 BIA 2 978 

9 BIA 5 1,543 9 NRC 3 879 

10 USFS 22 1,532 10 USFS 13 855 

11 NOAA 5 1,484 11 NOAA 2 822 

12 BLM 24 1,404 12 BOEM 1 805 

13 APHIS 2 1,360 13 USA 3 582 

14 GSA 2 1,308 14 GSA 3 553 

15 USAF 6 1,134 15 FAA 2 544 

16 FERC 5 1,127 16 MDA 1 532 

17 NASA 2 1,004 17 NIH 1 532 

18 NHTSA 1 989 18 BOR 9 524 

19 TVA 4 712 19 USN 2 517 

20 NPS 1 688 20 DOE 1 514 

21 NIH 1 609 21 STB 1 499 

22 DOE 1 607 22 MARAD 2 450 

23 NRC 2 496 23 USAF 5 395 

24 NNSA 1 473 24 BEP 1 357 

25 HUD 1 470 25 USCG 1 337 

 26 TVA 2 320 

27 NNSA 1 298 

28 FWS 3 149 

29 BOP 1 143 

 
Two agencies appeared in the ten shortest averages for both final and draft EISs: Tennessee 
Valley Authority and National Nuclear Security Administration. 
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5. NEPA Legislation in the 116th Congress 

Charles P. Nicholson, PhD10 

5.1 Introduction 

The 116th Congress convened on January 3, 2019 and concluded on January 3, 2021. 
Approximately 245 bills that containing the phrase “National Environmental Policy Act” and/or 
addressed the NEPA review process were introduced in the 116th Congress, 139 during 2019 and 
the remainder during 2020. Because many of the bills were introduced in both the House and 
Senate or were later incorporated into another bill, the number of unique bills addressing NEPA 
was considerably less than 245. Only 12 of these bills became law and the scope of their changes 
to NEPA compliance processes is limited. The proportion of bills that addressed NEPA in some 
manner that became law was 5 percent, higher than the 2 percent of all bills introduced in the 
116th Congress that became law (https://www.govtrack.us/congress/bills/statistics). About 60 
percent of the bills originated in the House and the remainder originated in the Senate.  
 
This report summarizes the NEPA provisions of bills enacted during the 116th Congress, as well 
as the NEPA provisions of bills introduced, but not enacted, during the 2020 session of the 116th 
Congress. See the 2019 Annual NEPA Report (https://www.naep.org/nepa-annual-report) for a 
summary of the bills addressing NEPA during 2019. 
 
5.2 Enacted Legislation 

Six of the 12 bills addressing NEPA that became law were enacted in 2019. Most of these bills 
were appropriations bills that did not address NEPA compliance processes. S.1790 (Public Law 
(PL) 116-92), the National Defense Authorization Act for Fiscal Year 2020, contained a 
section on streamlining NEPA compliance for port facility projects. This was the only bill 
enacted in 2019 that changed NEPA compliance processes, although the scope of the changes 
was limited. S.47 (PL 116-9), the John D. Dingell, Jr. Conservation, Management, and 
Recreation Act, stated that several of its included actions were subject to NEPA. See the 2019 
Annual NEPA Report for more on these bills. 
 
One of the six bills addressing NEPA that became law in 2020, H.R.6395 (PL 116-283), the 
William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year 2021, did not 
affect NEPA compliance processes. The other five bills addressing NEPA that became law in 
2020 address NEPA compliance processes and are described below. Three of these bills, 
H.R.133, S.209, and H.R.748 were first introduced in 2019. H.R.133 did not originally address 
NEPA compliance processes.  
 
The Consolidated Appropriations Act, 2021, H.R.133 (PL 116-260), incorporates the Utilizing 
Significant Emissions with Innovative Technologies (USE IT) Act, S.383 and H.R.1166, and the 
Montana Water Rights Protection Act, S.3019, both of which are described in the 2019 
Annual NEPA Report. It also incorporates H.R.7575 and the related S.1811, the Water 
Resources Development Act of 2020 as Division AA. Its Section 149 requires the Secretary of 
the Army to reevaluate any interim risk reduction measure for dam safety purposes if the 

 
10 PO Box 402, Norris, TN 37828; cpnicholson53@gmail.com 
 Any opinions and conclusions in this article are those of the author and do not represent those of HDR, Inc. 
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evaluation in a final EA completed since March 18, 2019 did not include detailed consideration 
of at least one operational water control plan change alternative, an additional action alternative, 
and the no action alternative. Other parts of H.R.133 relevant to NEPA include funding for the 
Federal Permitting Improvement Steering Council and the Environmental Review Improvement 
Fund. Division Z Title III, the Energy Act of 2020, Subtitle III, Section 634 calls for 
consideration of cumulative environmental impacts, along with capacity, efficiency, and other 
factors when researching and developing various hydropower technologies. It also directs the 
Secretary of Energy to study methods to improve the hydropower licensing process. Section 
3102 requires the Secretary of Interior to establish national and regional renewable energy 
coordination offices to facilitate permitting. The offices are to include staff with expertise in 
preparing NEPA analyses, as well as staff with expertise in other environmental laws. The 
concluding Division FF Title XI on Western Water and Indian Affairs declares that the execution 
of the Navajo-Utah Water Rights Settlement is not a major Federal action under NEPA. 
 
S.209 and H.R.2031, the Practical Reforms and Other Goals To Reinforce the Effectiveness of 
Self-Governance and Self-Determination (PROGRESS) for Indian Tribes Act of 2019 (PL 116-
180), authorizes tribes that have entered into self-governance compacts to assume NEPA and 
related Federal responsibilities for tribal construction projects. 
 
The Safeguarding Tomorrow through Ongoing Risk Mitigation (STORM) Act, S.3418 (PL 116-
284), authorizes the Federal Emergency Management Agency Administrator to delegate NEPA 
and other federal environmental review responsibilities for hazard mitigation loans to 
participating states and tribes. 
 
H.R.748, the Coronavirus Aid, Relief, and Economic Security (CARES) Act (PL 116-136) 
declares that actions by the Administrator of the General Services Administration to acquire real 
property and interests in real property or to improve real property in response to the coronavirus 
shall not be deemed a Federal action subject to NEPA or the National Historic Preservation Act 
(NHPA). 
 
Section 2805 of the National Defense Authorization Act for Fiscal Year 2020, S.1790 (PL 
116-92), expands the environmental analysis process by requiring that any proposed military 
construction project requiring congressional notification or approval considerations the potential 
consequences of long-term changes in environmental conditions, such as increasingly frequent 
extreme weather events, that could affect the resilience of the installation. The related and 
similarly titled H.R.2500 contains the same requirement. 

 
5.3 Proposed Legislation 

This section summarizes bills affecting NEPA processes that were introduced but not enacted 
into law during the second session of the 116th Congress. These bills are organized by NEPA 
topic. Most of these bills never received a committee hearing or vote. 
 
NEPA Assignment / Delegation 
The NEPA State Assignment Expansion Act of 2020, S.4312, would amend NEPA by 
inserting a new Section 105 on Project Delivery Programs. It would authorize the heads of 
Federal agencies, upon request of a state, to assign Federal environmental review and approval 
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responsibilities to the state. The Federal agency must establish qualification and financial 
resource requirements, and any assignment would have periodic monitoring and reporting. This 
assignment program is similar to the 327 USC 23 process but not restricted to transportation 
projects. S.4862, the UNSHACKLE Act of 2020, described in more detail below, contains a 
similar assignment provision. 
 
S.4090 , the Native American Housing Assistance and Self-Determination Reauthorization 
Act of 2020, would authorize tribes to assume environmental review and approval 
responsibilities for affordable housing projects for which the largest source of Federal funding is 
through grants received under the act. S.3264 and H.R.5850, the Bridging the Tribal Digital 
Divide Act of 2020, would establish a pilot program that includes the assumption of 
environmental review responsibilities by tribes for broadband facilities. Participating tribes could 
also rely on applicable environmental reviews completed by Federal agencies. The same 
assignment provision is contained in the Economic Justice Act, S.5065. The Deploying the 
Internet by Guaranteeing Indian Tribes Autonomy over Licensing on (DIGITAL) 
Reservations Act, S.4331, contains an assignment provision for telecommunications 
infrastructure on tribal lands. 
 
The 2020 Revised CEQ Regulations 
Several bills introduced in 2020 addressed the revised CEQ regulations. Some of the bills, 
mostly sponsored by Mike Lee (R-UT), would amend NEPA to incorporate requirements of the 
2020 revised CEQ NEPA regulations or otherwise enact parts of the regulations into law. These 
bills, none of which received a committee hearing, include S.4619, the NEPA Accountability 
and Enforcement Act of 2020, and the very similar S.4620, the NEPA Accountability and 
Oversight Act of 2020, S.4590, the NEPA Agency Process Accountability Act of 2020, and 
S.4591, the NEPA Agency Process Reform Act of 2020, and S.4862, and the Undoing 
NEPA’s Substantial Harm by Advancing Concepts that Kickstart the Liberation of the 
Economy (UNSHACKLE) Act of 2020. These bills would, among other things, establish a 1-
year deadline, from the receipt of an application for a proposed action from a project sponsor, for 
the issuance of the FONSI, CatEx determination, or NOI. An EIS must be completed within 1 
year of the NOI. Agencies must notify OMB at the initiation of any NEPA process and OMB is 
authorized to reduce the budget of a non-compliant agency. Agencies must either issue or deny 
permits and authorizations within 90 days of the end of the NEPA process; otherwise, the 
proposed agency action is considered approved. The consideration of an alternative that is not 
technically or economically feasible to the project sponsor or within the jurisdiction of the 
Federal agency is prohibited. For an action requiring an EIS, the production of more than one 
EA, EIS, and ROD is prohibited. For an action not requiring and EIS, the production of more 
than one EA or FONSI is similarly prohibited. The consequences of an agency producing a 
court-ordered revised or supplemental EA or EIS are not addressed. Agencies would be 
authorized to use a CatEx approved by another agency with consideration of extraordinary 
circumstances.  
 
The related S.4265, the NEPA Data Transparency and Accountability Act of 2020, would 
require agencies to track and annually submit to Congress a report containing the number of 
CatExs, EAs, and EISs issued and in progress, as well as CatEx determination and EA and EIS 
completion times. It also requires that agencies submit an annual report to Congress on the cost 
of each NEPA review based on methodology to be developed by CEQ and OMB. H.R.8333, the 
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Building United States Infrastructure through Limited Delays and Efficient Reviews 
(BUILDER) Act of 2020, would also amend NEPA to incorporate many of the changes in the 
2020 CEQ NEPA regulations. 
 
The One Federal Decision Act of 2020, H.R.7130, and the similar Surface Transportation 
Advanced through Reform, Technology, and Efficient Review (STARTER) Act, H.R.7248, 
both introduced shortly before CEQ published its final rule updating its regulations, include 
several requirements that are in CEQ’s final rule, including addressing all Federal authorizations 
in a single NEPA document, time and document length limits (although word-based rather than 
page-based), use of CatExs issued by other agencies, and removal of considering controversy in 
determining significance. Both require that authorizations be completed within 90 days of the 
issuance of the ROD.  
 
The State, Foreign Operations, Agriculture, Rural Development, Interior, Environment, 
Military Construction, and Veterans Affairs Appropriations Act, 2021, H.R.7608, would 
have prohibited CEQ from using any of the funds that it made available to implement, 
administer, or enforce the CEQ final rule at 85 Fed. Reg. 168411 [sic]. 
 
CEQ NEPA Guidance 
In addition to prohibiting the consideration of climate- and greenhouse gas emissions-related 
impacts, S.4591, described above, would also prohibit agencies, including CEQ, from reissuing 
the CEQ 2016 final guidance on consideration of greenhouse gas emissions and climate change 
in environmental reviews or substantially similar guidance unless authorized by Congress. 
 
Judicial Review 
H.R.8256, Recognition of Local Interests in NEPA Decision Making, would amend NEPA to 
require that NEPA lawsuits be heard in either the US district court for the district where the 
authorized action is to be carried out or the D.C. district court.  
 
S.4829, the NEPA Legal Reform Act of 2020, another bill introduced by Sen. Mike Lee, would 
amend NEPA by adding a new Section 105 on Legal Reform. A plaintiff in NEPA litigation 
must show they have personally suffered or will personally suffer a direct, tangible harm as a 
result of the NEPA process. Claims for judicial review must be filed within 150 days of the 
issuance of the ROD, FONSI, or CatEx determination. A court may not issue a preliminary 
injunction or temporary restraining order unless it determines there are extraordinary 
circumstances that warrant granting the motion and considers the potential effects of the motion 
on public health, safety, the environment, and jobs. A permanent injunction must be as narrowly 
tailored as possible and the least intrusive means necessary to correct the injury. These 
provisions are also included in S.4862, the UNSHACKLE Act of 2020, described above. 
H.R.7248, the Surface Transportation Advanced through Reform, Technology, and 
Efficient Review (STARTER) Act, goes further by prohibiting the issuance of an injunction for 
a violation of NEPA. 
 
S.3926, the Federal Permitting Modernization Act of 2020, prohibit courts from issuing a 
temporary restraining order or preliminary injunction for a covered project unless the 

 
11 Note that this citation is to the January 2020 Notice of Proposed Rulemaking 
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environmental review “has failed substantially and materially to comply with the requirements of 
NEPA” and that failure cannot be cured by supplementing the environmental document or other 
mitigation measures. 
 
Categorical Exclusions 
As in recent previous sessions of Congress, several bills would establish statutory CatExs for a 
variety of actions while others order the secretaries of various departments to develop CatExs for 
specified actions. Unless stated otherwise in the following descriptions of these bills, the 
consideration of extraordinary circumstances during the application of these CatExs is not 
required.  
 
H.R.7353, the Timely Replacement Under Secure and Trusted for Early and Dependable 
(TRUSTED) Broadband Networks Act, H.R.7357, the Wireless Broadband Competition 
and Efficient Deployment Act, H.R.7337, the Proportional Reviews for Broadband 
Deployment Act, H.R.7378, the Brownfields Broadband Deployment Act, H.R.7333, the 
Coastal Broadband Deployment Act, H.R.7373, the Wildfire Wireless Resiliency Act, and 
H.R.7374, the Rebuilding Antiquated Permitting for Infrastructure Deployment (RAPID) 
Act would categorically exclude various broadband and wireless communication facilities. The 
consideration of extraordinary circumstances would not be required and the facilities would be 
exempt from NHPA compliance. The Emergency Wildfire and Public Safety Act of 2020, 
S.4431 and H.R.7978, would categorically exclude specified forest management activities to 
establish fuel breaks with a total area of up to 3,000 acres. The consideration of extraordinary 
circumstances would be required.  
 
The National Prescribed Fire Act of 2020, S.4625, would require the Secretaries of Interior and 
Agriculture to develop CatExs for prescribed fire projects in specified forest types. The 
consideration of extraordinary circumstances would be required. H.R.5744, the Clearing Lines 
along Electrical At-Risk (CLEAR) Zones Act, would categorically exclude the development 
and implementation of forest management activities to maintain power lines on public lands 
without consideration of extraordinary circumstances. It would also exempt the actions from 
Endangered Species Act (ESA) and NHPA compliance. H.R.5705, the Increasing Access and 
Multiple Use Act of 2020, would categorically exclude the issuance of grazing permits on 
vacant grazing allotments to holders of grazing permits on areas determined unusable for 
specified reasons. It does not mention the consideration of extraordinary circumstances.  
 
America's Water Infrastructure Act of 2020, S.3591, in Section 1102 would require the 
Secretary of Defense to identify the department’s CatExs that would accelerate project delivery 
if available to other specified agencies and make the substantiating information available to those 
agencies. The agencies would be required to publish a Notice of Proposed Rulemaking to 
establish the identified CatExs within one year.  
 
H.R.2, the Moving Forward Act, in Section 2017 would require the Secretary of Transportation 
to issue best practices on the application of CatExs to federally funded bus shelter projects. The 
same requirement is included in the identical H.R.7095, the Investing in a New Vision for the 
Environment and Surface Transportation (INVEST) in America Act. H.R.2 was passed by the 
House. Another transportation bill, the Connecting America's Active Transportation System 
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Act, H.R.5696 and S.3391, would require the Secretary of Transportation to issue a final rule on 
the use of programmatic CatExs for active transportation (e.g., biking, walking) projects. 
 
The Modernize Nuclear Reactor Environmental Reviews Act, H.R.7817, would direct the 
Nuclear Regulatory Commission to report to Congress on facilitating efficient, timely 
environmental reviews of nuclear reactors through expanded use of CatExs, EAs, and generic 
EISs, including potential new CatExs for advanced nuclear reactors. 
 
Expanded Public Involvement 
The Public Engagement Opportunity on Public Land Expansion (PEOPLE) Act of 2020, 
S.4641, would expand public involvement and NEPA review requirements for mineral leasing 
actions by amending the Mineral Leasing Act to require a public scoping period of at least 30 
days, including for lease sales for which a determination of NEPA adequacy, based on a 
previously prepared NEPA document, is issued.  
 
Expanded Review Requirements 
H.R.5936, California's Land Preservation and Protection Act, would nullify the December 
2019 BLM Record of Decision on hydraulic fracturing in the Bakersfield area until BLM 
completes an SEIS that considers the effects on several specified resources including GHG 
emissions and climate, seismicity, and low-income communities, communities of color, and 
indigenous communities. The EPA Administrator must comment on the SEIS and identify any 
avoidable significant impacts and on the sufficiency of the impact analysis. 
 
Title X of the Health Equity and Accountability Act of 2020, H.R.6637, directs the EPA and 
Center for Disease Control to establish a health impact assessment process to investigate health-
related issues of concern raised in a planning process, including the NEPA process, and 
contribute to the findings of the planning process. The similarly titled S.4819 contains a similar 
provision as well as funding for investigating health-related issues in an EIA process. It also 
directs the EPA Administrator to implement EPA Inspector General and GAO recommendations 
on environmental justice reviews. H.R.8200, the Ending Health Disparities During Covid-19 
(EHDC) Act of 2020 contains similar health impact assessment provisions. 
 
S.5022, the Federal Flood Risk Management Act of 2020, would incorporate parts of the 
rescinded EO 13690 on establishing a Federal flood risk management standard. It would also 
require that agencies provide opportunity for early public review of any proposed action taking 
place in a floodplain that is not the subject of an EIS. An EIS for any agency action in a 
floodplain must provide for the adequate evaluation and consideration of flood hazards. 
 
Reduced Review Requirements 
The NEPA Agency Process Reform Act of 2020, S.4591, would prohibit considerations of 
impacts on climate change or effects of greenhouse gas emissions on climate change. 
 
Environmental Justice 
The Environmental Justice For All Act, S.4401 and H.R.5986, would, among other things, 
enact Section II and III of the 1997 CEQ Environmental Justice Guidance Under the National 
Environmental Policy Act into law. It would also require the preparation of a community impact 
report when a proposed Federal action has the potential to cause negative environmental or 
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public health impacts on an environmental justice community. It would establish several 
requirements for the review of an action that may affect an environmental justice community 
related to the impact analysis, lengthy comment periods, and expanded community involvement. 
S.4401/H.R.5986 is similar to the Environmental Justice Act of 2019 (S.2236 and H.R.3923) 
introduced in 2019. 
 
Environmental Streamlining 
The Emergency Wildfire and Public Safety Act of 2020, S.4431 and H.R.7978, would limit 
the alternatives analyzed in EAs and EISs for wildfire protection projects on designated forest 
landscape areas developed through a collaborative process to the proposed forest landscape 
project, an alternative forest management activity or combination of activities, and the no action 
alternative. The analysis of the impacts of no action is restricted to forest health, wildlife habitat, 
wildfire potential, insect and disease potential, economic and social factors, and water quality 
and quantity. An EA or EIS on emergency action need only address the proposed action and no 
action alternatives. 
 
The Advancing the Quality and Understanding of American Aquaculture (AQUAA) Act, 
S.4723, would require the Secretary of Interior to develop an offshore aquaculture permitting 
program. Decisions on issuance of aquaculture permits, including the completion of the NEPA 
review, must be made within 90 days. Any EA or EIS for offshore aquaculture activities must be 
conducted through a single, consolidated review with NOAA as the lead agency. The similarly 
named H.R.6191 contains many of the NEPA provisions of S. 4723 and adds the requirement 
that the Secretary establish sustainability standards for sustainable offshore aquaculture. Any 
NEPA review of offshore aquaculture activities must be consistent with the standards. It also 
requires the Secretary of Commerce to identify enterprise zones for sustainable offshore 
aquaculture and use the most efficient process under NEPA, including PEISs, to facilitate 
aquaculture.  
 
The Moving Forward Act, H.R.2, would require the Secretary of Interior to establish priority 
areas for geothermal, solar, and wind energy projects on public lands, similar to provisions in 
bills in previous sessions of Congress. To support this effort, the Secretary would supplement the 
previously completed programmatic EISs for geothermal (2008), solar (2012), and wind (2005) 
energy development. It would also require the Secretary to establish regional renewable 
permitting teams that include staff with expertise in preparation of NEPA analyses, similar to the 
measure enacted in H.R.133 (PL 116-260).  
 
The Nuclear Licensing Efficiency Act, H.R.7406, introduced shortly before CEQ issued its 
final rule updating its regulations, would amend the Atomic Energy Act of 1954 to require the 
Nuclear Regulatory Commission to issue a DEIS within 24 months after acceptance of the 
application and complete the FEIS and safety evaluation report within 42 months of acceptance 
of the application. An EIS for a combined construction permit and operating license for a site for 
which an early site permit has been issued would be prepared as a supplement to the early site 
permit EIS. H.R.7817, the Modernize Nuclear Reactor Environmental Reviews Act, would 
direct the NRC to report to Congress within 180 days on facilitating efficient, timely 
environmental reviews of nuclear reactors through expanded use of CatExs, EAs, and generic 
EISs, including potential new CatExs for advanced nuclear reactors. The NRC must also, within 
3 years, promulgate a final rule on the use of a generic EIS that may be used in the process of 
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issuing a construction permit, early site permit, or combined license for a nuclear action and that 
amends 10 CFR 51.20 to eliminate the list of actions that require an EIS.  
 
The American Critical Mineral Exploration and Innovation Act of 2020, H.R.7061, contains 
general NEPA streamlining measures on schedules, including a 30-month time limit, early 
collaboration and consultation, development of best practices, use of equivalent environmental 
review documents, and dismissal of comments received outside formal comment or consultation 
periods. The Clean Energy Innovation and Deployment Act of 2020, H.R.7516, contains the 
streamlining provision that the Administrator of the Clean Energy Deployment Administration, a 
part of the Department of Energy created by the act, shall, to the maximum extent possible, 
consolidate reviews and avoid duplicating efforts of other Federal and state agencies. 
 
H.R.6684, the Yolo Bypass System Improvement Act of 2020, would require the development 
of a master plan with programmatic, regional, or systemwide environmental documentation, 
including a streamlined review and coordination process, for future actions involving the Yolo 
Bypass system in central California. 
 
America's Water Infrastructure Act of 2020, S.3591, contains a Section 1508 on Improving 
Reviews for Non-Federal Hydropower at Existing Corps of Engineers Projects that requires the 
Federal Energy Regulatory Commission and U.S. Army Corps of Engineers to develop an 
environmental review process for licensing qualifying hydropower facilities that includes 
conducting the FERC prelicensing process concurrently with the EA or EIS preparation. The 
prelicensing and NEPA review processes must be completed within two years of FERC 
receiving a completed application. S.3591 was reported by the Senate Committee.  
 
S.3926, the Federal Permitting Modernization Act of 2020, would amend the FAST Act to 
require the lead agency to publish the notice of intent to prepare the relevant NEPA document 
within 5 days of establishing the Coordinated Project Plan and, for an EIS, provide a public 
scoping period of not longer than 60 days. The FEIS must be published within 30 days of the 
close of the comment period for the DEIS. If the lead agency approves and adopts a DEIS 
prepared by the project sponsor, the lead agency must publish the DEIS for public comment 
within 30 days of receiving the DEIS.  
 
Not Major Federal Action 
H.R.5705, the Increasing Access and Multiple Use Act of 2020, would declare that opening 
public lands to hunting, fishing, and shooting is not a major Federal action under NEPA and no 
analysis of environmental effects is necessary.  
 
The Moving Forward Act, H.R.2, would require that Federal participation in highway tolling 
projects be considered a major Federal action under NEPA. 
 
The Trillion Trees Act, H.R.5859, would declare that the identification of priority areas on 
public lands for wildland-urban interface protection, watershed protection, critical infrastructure, 
and wildlife habitat restoration projects is not a major Federal action under NEPA. The analysis 
in any relevant EIS shall be relied on if any additional review under NEPA is necessary to 
implement a project. 
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NEPA Exemptions 
Several bills would exempt specified actions from the requirements of NEPA, as well as, for 
some of the bills, other federal environmental review requirements. These include: 

 H.R.6488, the Streamlining Permitting to Enable Efficient Deployment (SPEED) of 
Broadband Infrastructure Act of 2020 for communications facilities in public right-of-ways 
meeting certain conditions 

 Multiple versions of the Public Health Emergency Shelter Act of 2020 (e.g., 
H.R.6362) and the HEROES Act (e.g., H.R.6800) and other related bills for a variety of actions 
funded by specified COVID-related emergency funds 

 H.R.7410, the Hydropower Clean Energy Future Act for specified small hydroelectric 
power projects 

 H.R.8086 for funds made available through a Health Centers Program 
 S.4431 and H.R.7978, the Emergency Wildfire and Public Safety Act of 2020 for 

specified emergency actions on areas up to 10,000 acres on National Forest System land where 
the Secretary of Agriculture has determined that an emergency situation exists. 
 
Other Miscellaneous Topics 
The Energy Poverty Prevention and Accountability Act, H.R.8487, would establish a U.S. 
policy that laws relating to environmental and energy policy, including NEPA, the Endangered 
Species Act, and the Migratory Bird Treaty Act do not have the effect of increasing the cost of 
energy to any at-risk community. 
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6. NEPA Case Law—2020 

P.E. Hudson, Esq.12  

This paper reviews decisions on substantive NEPA cases issued by U.S. Courts of Appeal in 
2020 and explains the implications of the decisions and relevance to NEPA practitioners. 
 
6.1 Introduction 

In 2020, the U.S. Courts of Appeal issued 24 substantive decisions involving implementation of 
the National Environmental Policy Act (NEPA) by federal agencies. The 24 cases involved four 
different departments. Overall, the federal agencies prevailed in 19 of the cases, did not prevail 
in three cases, and prevailed on one NEPA claim but not the other NEPA claim in two cases, 
with a total prevail rate of 79 percent (83 percent if the partial cases are included). The U.S. 
Supreme Court issued no NEPA opinions in 2020; opinions from the U.S. District Courts were 
not reviewed.  
 
For comparison purposes, Table 6-1 shows the number of U.S. Court of Appeals NEPA case 
decisions issued in 2006–2020, by circuit. The number of decisions issued in 2020 is slightly 
above the 2006–2020 annual average of 23 decisions. Figure 6-1 is a map showing the states 
covered in each circuit court.  
 
Table 6-1. Number of U.S. Courts of Appeal NEPA cases decisions, by year and by circuit. 

 U.S. Courts of Appeals Circuits  

Year 1st 2nd 3rd 4th 5th 6th 7th 8th 9th 10th 11th D.C. TOTAL 

2006 
    

3 
 

1 1 11 6 
 

1 23 

2007 1 
   

1 
   

8 2 
 

3 15 

2008 1 1 1 
    

2 13 3 1 2 24 

2009 1 3 1 2 1 1 
 

1 13 2 
 

2 27 

2010 
 

1 
   

2 1 1 12 4 1 1 23 

2011 1 
 

1 
     

12 
   

14 

2012 2 1 2 3 1  1  12 3 2 1 28 

2013 2   2  1 1  9 2 1 3 21 

2014    2  5   10 2  3 22 

2015 1     1   6 2  4 14 

2016    2  1 1  14 1 1 7 27 

2017  1 1  1    13 1  8 25 

 
12 Questions concerning information in this paper should be directed to: 
P.E. Hudson, Esq., Counsel, Department of the Navy, Office of General Counsel, Center for Seabees and Facilities 
Engineering/Civil Engineer Corps Officers School, Port Hueneme, CA, 93001; pam.hudson@navy.mil  
Note: Any views in this article are the author’s personal views and not necessarily the views of the Navy, 
Department of Defense, or the federal government.  
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2018   1 3 2 1   16  3 9 35 

2019    1   1 1 9 2 1 6 21 

2020  1   1 1   19  2  24 

TOTAL 9 8 7 15 10 13 6 6 177 30 12 50 343 
 

2% 2% 2% 5% 3% 4% 2% 2% 52% 9% 3% 14%  

 
 

 
Figure 6-1. Map of U.S. Circuit Courts of Appeal. 

 
6.2 Statistics and Overview of Cases 

Federal agencies prevailed in 79 percent (83 percent if the partial cases rulings are included) of 
the substantive NEPA cases for which U.S. Courts of Appeal issued rulings in 2020.  
 
The Department of the Agriculture (U.S. Forest Service [USFS] and Agricultural Research 
Service/U.S. Sheep Experiment Station]) and the Department of the Interior (Bureau of Land 
Management [BLM], National Park Service [NPS], Fish and Wildlife Service [FWS], and 
Bureau of Ocean Energy Management [BOEM] were involved in twelve and ten cases, 
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respectively13. The Department of Transportation was involved in two cases. The Department of 
Defense (Department of the Navy) was involved in one case.  
 
The Department of Agriculture prevailed in ten of its twelve cases; in one case it did not prevail, 
and in the other case it prevailed on one NEPA claim but not on the other NEPA claim. The 
Department of Interior prevailed in seven of its ten cases; in one case it did not prevail and in the 
other two cases (one of which it was co-defendant with the Department of Agriculture) it 
prevailed on one NEPA claim but not on other NEPA claim. The Department of Defense and 
Department of Transportation prevailed in all of their cases. 
 
Of the 24 substantive cases, six cases involved a categorical exclusion (CatEx), five involved 
environmental assessments (EA), nine involved environmental impact statements (EIS), and four 
cases involved federal actions for which there was no NEPA document.  
 
Of the three cases in which agencies did not prevail, one involved a CatEx (Envt’l Prot. Info. 
Ctr. v. Carlson, 968 F.3d 985 (9th Cir. 2020)); one involved an EA (Bark v. U.S. Forest Serv., 
958 F.3d 865 (9th Cir. 2020)), and one involved the lack of a NEPA document (Stand Up for 
California! v. U.S. Dep’t of the Interior, 959 F.3d 1154, (9th Cir. 2020)). The two cases in which 
the agencies only partially prevailed involved EISs (High Country Conservation Advocates v. 
U.S. Forest Serv., 951 F.3d 1217 (10th Cir. 2020); Center for Biological Diversity v. Bernhardt, 
982 F.3d 723 (9th Cir. 2020)). The agencies prevailed in the other 19 cases. 
 
6.3 Trends 

The following relates some trends and interesting conclusions from the substantive 2020 cases. 
Note that there are several cases decisions that were not published, which means they have no 
precedential value, depending on the court. However, the rulings can still be of value to NEPA 
practitioners.  
 
Assessment of Impacts:  Twenty14 of the cases examined one or more challenges to assessment 
of impacts (including greenhouse gas impacts and cumulative impacts). The courts tended to 
focus on the deference afforded to the agency when they upheld the impact assessment analyses.  
 

Categorical Exclusion:  Six cases scrutinized the application of CatExs to projects based on 
the potential for impacts, including the consideration of extraordinary circumstances.  
 

 Wild Watershed v. Hurlocker, 961 F.3d 1119 (10th Cir. 2020) (upholding the 
application of a statutory CatEx involving forest thinning projects and concluding, 
based on the text and structure of Healthy Forests Restoration Act (HFRA), that no 
extraordinary circumstances review was required prior to approval of the projects).  

 

 
13 The USFS was a co-defendant with the FWS and prevailed in that case; in another case, the USFS was a co-
defendant with the BLM, where they prevailed on one NEPA claim but did not prevail on the other NEPA claim. 
14 Cases were only counted once even if the U.S. Court of Appeal adjudicated multiple claims involving impact 
assessment.  
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 Envt’l Prot. Info. Ctr. v. Carlson, 968 F.3d 985 (9th Cir. 2020) (disagreeing with the 
agency that an expansive project for removal of fire-damaged trees near roads in a 
national forest fell within the CatEx for “repair and maintenance” of roads).  

 
 Greater Hells Canyon Council v. Stein, No. 18-35742, 796 Fed Appx. 396 (9th Cir. 

Jan. 9, 2020) (not for publication) (upholding, in a brief decision, the agency’s use of 
a CatEx involving a fuels reduction project designed to restore forest health and 
reduce the risk of infestation and wildfire by thinning trees).  

 
 Native Ecosystems Council v. Marten, No. 19-35084, 800 Fed. Appx. 543 (9th Cir. 

April 7, 2020) (not for publication) (discussing that the USFS considered the 
appropriate factors when determining whether to proceed with a CatEx for a non-
commercial habitat enhancement project, including whether the cumulative effects 
and effects on inventoried roadless areas presented extraordinary circumstances that 
would preclude the application of a CatEx).  

 
 Native Ecosystems Council v. Erickson, No. 18-35687, 804 Fed. Appx. 651 (9th Cir. 

Mar. 20, 2020) (not for publication) (agreeing that a CatEx applied if the project 
maximizes the retention of old-growth and large trees, as appropriate for the forest 
type, to the extent that the trees promote stands that are resilient to insects and 
disease). 

 
 Native Ecosystems Council v. Marten, No. 18-36067, 807 Fed. Appx. 658 (9th Cir. 

April 7, 2020) (not for publication) (affirming, in a brief decision, the appropriate 
application of a CatEx involving the Moose Creek Vegetation Project in Montana’s 
national forest). 

 
Direct impacts: Eight cases considered challenges to assessment of direct impacts. 

 
 Friends of Animals v. Romero, 948 F.3d 579 (2d Cir. 2020) (discussing that the NPS 

made a reasoned decision after years of discussion and study by numerous experts; 
the court held it was abundantly clear that NPS took a hard look at the environmental 
consequences of its plan.).  
 

 Bark v. U.S. Forest Serv., 958 F.3d 865 (9th Cir. 2020) (finding controversial impacts 
when commenters cited to a substantial body of scientific research involving the 
effect of variable density thinning on fire suppression, and the agency, in response, 
merely reiterated its previous conclusions).  
 

 American Wild Horse Campaign v. Bernhardt, 963 F.3d 1001 (9th Cir 2020) 
(discussing that BLM made “reasonable predictions” about the relevant area of 
uncertainty; the court upheld BLM's reasonable predictions that a gelding and release 
plan will have insignificant effects on herd behavior). 
 

 Bair v. California Dep’t of Transp., 982 F.3d 569 (9th Cir. 2020) (finding that the 
agency adequately considered the environmental effects of a U.S. Highway 101 
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improvement project through Richardson Grove State Park, a redwood forest in 
southern Humboldt County, California).  
 

 Native Ecosystems Council v. Erickson, No. 18-35687, 804 Fed. Appx. 651 (9th Cir. 
Mar. 20, 2020) (not for publication) (opining the USFS appropriately evaluated the 
effects of an amendment, determining that it would not affect wildlife associated with 
old-growth forest and that it would likely cause an increase in old growth in the long 
term; the court held, even if old growth may vary from one timber compartment to the 
next, it was not arbitrary or capricious for the USFS to conclude that the new scale 
would not have a significant impact on the environment). 

 
 Conservation Congress v. U.S. Forest Serv., No. 19-15753, 805 Fed. Appx. 520 

(Mem) (9th Cir. May 18, 2020) (not for publication) (holding that the USFS 
adequately considered the impact of post-fire logging on private land in its EA; the 
USFS detailed the methodology used to quantify the impact of the Project, providing 
both the underlying data and illustrative maps).  

 
 Friends of Animals v. Silvey, No. 18-17415, 820 Fed. Appx. 513 (9th Cir. Jul. 2, 

2020) (not for publication) (stating BLM satisfied the “hard look” standard regarding 
the effects of releasing geldings back to the range because the EA provided a 
thorough review of the research on the gelding procedure and of studies on the effects 
of gelding on domesticated and semi-feral horses, on the effects of castration on other 
species, and on the natural social behavior of wild horses).  

 
 Cottonwood Envtl. Law Ctr. v. U.S. Sheep Experiment Station, No. 19-35511, 827 

Fed. Appx. 768 (Mem), 2020 WL 6305976 (Mem) (9th Cir. Oct. 28, 2020) (holding 
that the FEIS provided the public adequate access to information about the impact of 
sheep herding on grizzly bears and their interactions with humans).  

 
Indirect Impacts: Two cases involved assessment of indirect impacts, and both weighed 
challenges to greenhouse gas impacts.  
 

 Center for Biological Diversity v. Bernhardt, 982 F.3d 723 (9th Cir. 2020) (holding 
that the EIS “should have either given a quantitative estimate of the downstream 
greenhouse gas emissions” that will result from consuming oil abroad, or “explained 
more specifically why it could not have done so,” and provided a more thorough 
discussion of how foreign oil consumption might change the carbon dioxide 
equivalents analysis.).  
 

 Natural Res. Def. Council v. Bernhardt, No. 19-35006, 820 Fed. Appx. 520 (9th Cir. 
Jul. 9, 2020) (not for publication) (finding BLM's discussion of climate-change 
impacts did not differ substantially (if at all) from what NEPA required for individual 
lease sales as to preclude the conclusion that the recent lease sales were within the 
scope of actions considered in the 2012 EIS). 
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Cumulative impacts:  Five cases considered the adequacy of the agency’s cumulative effects 
assessment.  

 
 Bark v. U.S. Forest Serv., 958 F.3d 865 (9th Cir. 2020) (discussing that the agency’s 

cumulative impact analysis was insufficient because there was no meaningful analysis 
of any of the identified projects; the court found a lack of specific factual findings 
that would allow for informed decision-making).  
 

 Wild Watershed v. Hurlocker, 961 F.3d 1119 (10th Cir. 2020) (finding that the USFS 
did not act arbitrarily or capriciously in failing to assess the cumulative effects of 
something that the record did not show to be either occurring or reasonably 
foreseeable; the record showed the agency assessed potential cumulative impacts in 
detail).  
 

 Tinian Women Ass’n v. U.S. Dep’t of the Navy, 976 F.3d 832 (9th Cir. 2020) (deferring 
the requirement for the U.S. Navy to address any cumulative impact in the Relocation 
EIS for the proposed range and training areas on Tinian and Pagan in the later joint 
military training Draft EIS/OEIS). 

 
 Rivers v. Bureau of Land Mgmt., No. 19-35384, 815 Fed. Appx. 107 (9th Cir. May 

15, 2020) (not for publication) (rejecting the claim that BLM’s cumulative effects 
assessment was inadequate; BLM considered the effects of reasonably foreseeable 
events on privately-owned land based on current management conditions and was not 
required to speculate about unspecified future actions.). 

 
 Chilkat Indian Village of Klukwan v. Bureau of Land Mgmt., No. 19-35424, 825 Fed. 

Appx. 425 (9th Cir. Aug. 28, 2020) (not for publication) (explaining that BLM did 
not act arbitrarily and capriciously by failing to consider the cumulative impacts of a 
future mine development on the Palmer Project as a reasonably foreseeable action 
because general plans for expanding mining do not require a cumulative effects 
analysis).  
 

 Alternatives Considered:  Five cases involved challenges to the sufficiency of the 
 alternatives considered:  
 

 Friends of Animals v. Romero, 948 F.3d 579 (2d Cir. 2020) (finding the agency 
considered Friends of Animals’ proposed alternative, which contained no mechanism 
to reduce the deer population, and determined it would not “partially or completely” 
meet the Plan’s goals and, as a result, the agency was not obligated to consider it).  
 

 High Country Conservation Advocates v. U.S. Forest Serv., 951 F.3d 1217 (10th Cir. 
2020) (holding that the USFS failed to provide a logically coherent explanation for its 
decision to eliminate the Pilot Knob Alternative for mine exploration activities; the 
alternative was not remote, speculative, or impractical or ineffective considering the 
agency’s statutory mandate and the project goals, and it was significantly 
distinguishable from the alternatives already considered). 



Annual NEPA Report 2020 
NAEP NEPA Practice 

 

Page | 33  

 
 Center for Biological Diversity v. Bernhardt, 982 F.3d 723 (9th Cir. 2020) 

(determining BOEM’s alternatives analysis in the EIS was arbitrary and capricious 
because BOEM has the statutory authority to act on the emissions resulting from 
foreign oil consumption, which was not included in the EIS). 

 
 Conservation Congress v. U.S. Forest Serv., No. 19-15753, 805 Fed. Appx. 520 

(Mem) (9th Cir. May 18, 2020) (not for publication) (determining that the USFS did 
not err in refusing to adopt Conservation Congress’ proposed alternative, which was to 
conduct no logging or felling within certain areas; the court found the inaction in those 
areas would conflict with the Project’s objective of making existing roads safe for 
use).  

 
 Natural Res. Def. Council v. Bernhardt, No. 19-35006, 820 Fed. Appx. 520 (9th Cir. 

Jul. 9, 2020) (not for publication) (discussing that because the 2012 EIS was the EIS 
for future lease sales, BLM's took a hard look at environmental consequences and 
reasonable alternatives in the 2012 EIS).  

 
Federal Action: Four cases contemplated whether an agency should prepare an impact 
assessment (federal action). 
 

 General Land Office v. U.S. Dep’t of the Interior, 947 F.3d 309 (5th Cir. 2020) (stating 
that the FWS did not violate NEPA or its implementing regulations when it declined to 
delist the endangered Golden-cheeked Warbler without preparing an EA or EIS).  

 
 Stand Up for California! v. U.S. Dep’t of the Interior, 959 F.3d 1154, (9th Cir. 2020) 

(concluding that Indian Gaming Regulatory Act (IGRA) did not categorically bar 
application of NEPA because the two statutes (IGRA and NEPA) are not 
irreconcilable and do not displace each other; however, the Ninth Circuit remanded the 
case directing the district court to consider the NEPA threshold questions).  
 

 National Wildlife Fed’n v. Sec’y of the U.S. Dep’t of Transp., 960 F.3d 872 (6th Cir. 
2020) (holding that the agency’s approval of oil spill response plans did not trigger the 
requirement for an impact statement because the agency had no discretion to act 
otherwise).  

 
 Native Ecosystems Council v. Erickson, No. 18-35687, 804 Fed. Appx. 651 (9th Cir. 

Mar. 20, 2020) (not for publication) (finding that the USFS was not required to 
prepare an EIS for the designation of landscape-scale areas because it did not “change 
the status quo”; the USFS’ designation of damaged areas of the forest did not trigger 
an obligation to prepare an EIS).  

 
Supplementation: Three cases examined an agency’s duty to supplement.  
 

 Native Ecosystems Council v. Erickson, No. 18-35687, 804 Fed. Appx. 651 (9th Cir. 
Mar. 20, 2020) (not for publication) (discussing, in the dissent, that the USFS amended 



Annual NEPA Report 2020 
NAEP NEPA Practice 

 

Page | 34  

and substantially changed the old-growth measurement by changing the unit of 
measurement (from ten percent old-growth amount measured at a “timber 
compartment level” to a “mountain scale level”); the dissent found this was a 
significant change that warranted a supplemental statement to ensure that the affected 
species were not negatively impacted). 

 
 Natural Res. Def. Council v. Bernhardt, No. 19-35006, 820 Fed. Appx. 520 (9th Cir. 

Jul. 9, 2020) (not for publication) (stating that the supplementation challenges failed 
because NRDC waived their claims by failing to preserve them; the court discussed 
that even if the claims were not waived, the supplementation claim was not 
appropriate -- the proper inquiry would have been whether BLM was required to 
prepare a tiered EA or EIS).  

 
 Bitterroot Ridge Runners Snowmobile Club v. U.S. Forest Serv., No. 18-35875, 833 

Fed. Appx. 89, 2020 WL 6292628, (9th Cir. Oct. 27, 2020) (not for publication) 
(affirming that that no SEIS was required because the project change was a minor 
variation of the proposal in the DEIS).  

 
Connected Actions: Two cases considered whether agencies segmented their activities or 
decisions.  
 

 Tinian Women Ass’n v. U.S. Dep’t of the Navy, 976 F.3d 832 (9th Cir. 2020) (concluding 
that the Marine relocation and the placing of training facilities on Tinian were not 
connected for the purposes of an EIS).  
 

 Chilkat Indian Village of Klukwan v. Bureau of Land Mgmt., No. 19-35424, 825 Fed. 
Appx. 425 (9th Cir. Aug. 28, 2020) (not for publication) (agreeing that BLM did not 
err by concluding that the development of a future mine was not a “connected action”).  

 
6.4 Details of Cases 

Each of the substantive 2020 NEPA cases, organized by federal agency, is summarized below. 
Unpublished cases are noted (11 of the 24 substantive cases in 2020 were unpublished, with all 11 cases 
from the Ninth Circuit). Although such cases may not have precedential value depending on the court, 
they can be of value to NEPA practitioners. 
 
 

 
U.S. DEPARTMENT OF AGRICULTURE 
 
High Country Conservation Advocates v. U.S. Forest 
Serv., 951 F.3d 1217 (10th Cir. 2020)  
Agencies did not prevail on one NEPA claim but 
prevailed on second NEPA claim.  
  
Issues: Alternatives, Remedy. 
 

Facts: Environmental organizations (collectively, High 
Country) challenged the Forest Service’s and BLM’s 
approval of mining exploration activities (including 
road construction, in roadless areas located on 
national forest lands) and modifications to a mine 
operator's (Mountain Coal Company, LLC) lease 
adding new lands for mining located on National 
Forest lands near the North Fork of the Gunnison 
River in Colorado. The Tenth Circuit vacated and 
remanded the lower court’s grant of summary 
judgment for the agencies.  
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This appeal involves a long-running dispute 
concerning road construction and coal leases in 
National Forest lands near the North Fork of the 
Gunnison River in Colorado. The Colorado Roadless 
Rule, which the Service adopted in 2012, prohibits 
road construction in designated areas but included an 
exception for the North Fork Coal Mining Area (the 
“North Fork Exception”).  
 
The North Fork Coal Mining Area includes parts of 
three roadless areas: Pilot Knob, Sunset, and 
Flatirons. The Flatirons and Sunset Roadless Areas are 
south of the North Fork River and Highway 133. The 
Pilot Knob Roadless Area is separated from the 
others, lying north of the river and highway. 
Mountain Coal operates the West Elk Mine, which is 
the only operating coal mine in the valley and is 
located in the Sunset Roadless Area. There is also an 
idled mine, the Elk Creek Mine, partially located in the 
Pilot Knob Roadless Area. Coal production at that 
mine ceased in 2013; as of 2015, its operator was 
focused on final reclamation work. 
 
In prior litigation, a district court concluded that the 
agencies’ decisions violated NEPA. Following these 
decisions, the Forest Service prepared a North Fork 
SEIS and readopted the Exception, Roadless Area 
Conservation. The applicant, Mountain Coal 
submitted lease modification requests in connection 
with coal leases in the area. In response, the Forest 
Service and BLM issued a Leasing SEIS and approved 
the requests. 
 
High Country alleged that the agencies violated NEPA 
by unreasonably eliminating alternatives from 
detailed study in the North Fork SFEIS and the Leasing 
SFEIS. In response to a draft of the North Fork SFEIS, 
High Country submitted a comment requesting that 
the Forest Service analyze an alternative that would 
prohibit road construction in the Pilot Knob Roadless 
Area but permit it in the other two areas. The groups 
stated that this alternative — the Pilot Knob 
Alternative — would protect 5000 acres, permit 
mining on 14,800 acres and make available 128 
million short tons of coal while preserving a 
geographically and ecologically distinct roadless area. 
In the North Fork SFEIS, the Service eliminated the 
Pilot Knob Alternative from detailed study with the 
following explanation: 
 

This alternative would remove the Pilot Knob 
Roadless Area, about 5,000 acres (about 
25%) of the project area, from the North 

Fork Coal Mining Area. This alternative was 
dismissed from detailed analysis because 
the Colorado Roadless Rule is considering 
access to coal resources within the North 
Coal Mining Area [sic] over the long-term 
based on where recoverable coal resources 
might occur. The Rule preserves the option 
of future coal exploration and development 
by allowing temporary road construction for 
coal exploration and coal-related surface 
activities. One of the State-specific concerns 
is the stability of local economies in the 
North Fork Valley and recognition of the 
contribution that the coal industry provides 
to those communities. Preserving coal 
exploration and development opportunities 
in the area is a means of providing 
community stability. 

 
Instead, the Forest Service offered detailed analyses 
of three options: (A) no action, which would preserve 
all three areas as roadless; (B) promulgation of the 
entire North Fork Exception, permitting mining on 
19,700 acres and providing access to 172 million short 
tons of coal; and (C) promulgation of the North Fork 
Exception excluding “wilderness capable” lands in the 
Sunset and Flatirons Roadless Areas, which would 
protect 7100 acres, permit mining on 12,600 acres, 
and provide access to 95 million short tons of coal. 
Ultimately, the Forest Service adopted Alternative B, 
reimplementing the entire North Fork Exception. 
 
Subsequently, the applicant, Mountain Coal 
resubmitted two applications for lease modifications, 
seeking to add a total of approximately 1720 acres to 
federal coal leases adjacent to the West Elk Mine. 
Approximately 1700 acres of the area at issue were 
within the Sunset Roadless Area and covered by the 
North Fork Exception.  
 
In response to the requests, the Forest Service and 
BLM issued a draft of the Leasing SFEIS. High Country 
requested that the agencies analyze a Methane 
Flaring Alternative in the final version. Flaring 
converts methane, an especially potent greenhouse 
gas, to carbon dioxide, a less potent greenhouse gas. 
Under the Methane Flaring Alternative, Mountain 
Coal would be required to flare methane, thereby 
mitigating the environmental impact. In the Leasing 
SFEIS, the agencies eliminated the Methane Flaring 
Alternative from detailed study, concluding that 
evaluating methane mitigation measures requires 
site-specific data and engineering designs unavailable 
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at the leasing stage. With consent from the Forest 
Service, BLM approved the modifications. 
 
Decision:  High Country challenged the elimination 
from detailed study of the Pilot Knob Alternative in 
the North Fork SFEIS and the Methane Flaring 
Alternative in the Leasing SFEIS.  
  
The Tenth Circuit, in the North Fork SFEIS challenge, 
considered whether the Pilot Knob Alternative was 
reasonably eliminated from detailed study using two 
guideposts: (1) the agency’s statutory mandate and 
(2) the agency’s objectives for a particular project. 
With respect to the first guidepost, the Forest 
Service’s statutory mandate grants it “broad 
discretion to regulate the national forests, including 
for conservation purposes.” 16 U.S.C. § 551. It 
similarly possesses the authority “to manage the 
national forests for ‘multiple uses,’ including ‘outdoor 
recreation, range, timber, watershed, and wildlife 
and fish purposes.’ ” 16 U.S.C. § 528. The Tenth Circuit 
easily found that the Pilot Knob Alternative, which 
would preserve one roadless area and open two 
others for coal mining, falls within the Forest Service’s 
statutory mandate. 
 
The court examined the Forest Service’s objectives 
for the particular project, the North Fork SFEIS:  “the 
specific purpose and need for reinstating the North 
Fork Coal Mining Area exception is to provide 
management direction for conserving about 4.2 
million acres of [Colorado roadless areas] while 
addressing the state’s interest in not foreclosing 
opportunities for exploration and development of 
coal resources in the North Fork Coal Mining Area.” 
The North Fork SFEIS recognized the “need . . . to 
provide for the conservation and management of 
roadless area characteristics,” including “sources of 
drinking water, important fish and wildlife habitat, 
semi-primitive or primitive recreation areas . . . and 
naturally appearing landscapes.” It also recognized 
the need to “facilitat[e] exploration and development 
of coal resources in the North Fork coal mining area.”  
 
The Tenth Circuit found the Pilot Knob Alternative 
would appear to fit within the stated project goals: it 
provides for conservation in one roadless area and 
facilitates the development of coal resources in two 
others. However, the Forest Service dismissed this 
alternative from detailed consideration “because the 
Colorado Roadless Rule is considering access to coal 
resources within the North [Fork] Coal Mining Area 
over the long-term based on where recoverable coal 

resources might occur.” Its explanation is based solely 
on the fact that the Pilot Knob Alternative would 
protect more land and provide access to fewer tons 
of coal than Alternative B (reinstating the entire 
North Fork Exception). But that factor is relevant to 
only one of the established objectives—providing for 
long-term coal-exploration and mining opportunities. 
It does not address the other objective—providing 
management direction for conserving roadless areas 
in Colorado.  
 
This one-sided approach conflicts with the agency’s 
obligation under NEPA to “provide legitimate 
consideration to alternatives that fall between the 
obvious extremes.” Colo. Envtl. Coal. v. Dombeck, 185 
F.3d 1162, 1175 (10th Cir. 1999). Under this faulty 
logic, every alternative except Alternative B could 
have been eliminated from detailed study merely 
because it forecloses long-term coal mining 
opportunities. The Tenth Circuit found the Forest 
Service’s rationale for eliminating the Pilot Knob 
Alternative was arbitrary. In light of the agency’s 
stated objectives, the proffered explanation does not 
establish that the alternative was rejected as too 
remote, speculative, impractical, or ineffective.  
 
Where the agency omits an alternative but fails to 
explain why that alternative is not reasonable, the EIS 
is inadequate. Utahns for Better Transp. v. U.S. Dep’t 
of Transp., 305 F.3d 1152, 1166, 1170-71 (10th Cir. 
2002), as modified on reh’g, 319 F.3d 1207 (10th Cir. 
2003). In its briefs, the Forest Service asserted that 
the idled Elk Creek Mine, located in the Pilot Knob 
Roadless Area, presents distinct long-term 
opportunities for coal access that would be 
foreclosed by the Pilot Knob Alternative but not by 
Alternative C – but the Tenth Circuit found this was 
inconsistent with the explanation in the EIS. “We 
cannot consider a “post-hoc rationalization” for 
eliminating an alternative from consideration in an 
EIS.” Utahns for Better Transp., 305 F.3d at 1165. 
Because the North Fork SFEIS does not state that the 
Pilot Knob Alternative was eliminated from detailed 
study because of the existence of the Elk Creek Mine, 
the Tenth Circuit reject the agency’s argument. 
 
Likewise, the Tenth Circuit rejected the Forest 
Service’s argument that the Pilot Knob Alternative is 
not significantly distinguishable from Alternative C. 
Alternative C would protect 7100 acres of wilderness, 
whereas the Pilot Knob Alternative would protect 
4900 acres. That is, the Pilot Knob Alternative would 
protect 2100 fewer acres—nearly 30% less land. This 
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2100-acre difference represents more than 10% of 
the entire North Fork Coal Mining Area. The 
difference in accessible tons of coal is even greater. 
Alternative C would allow access to 95 million short 
tons of coal, whereas the Pilot Knob Alternative 
would allow access to 128 million short tons of coal. 
This represents 33 million short tons, which is 
approximately 35% more coal than Alternative C and 
19% of the total amount of coal recoverable in the 
entire North Fork Coal Mining Area. 
 
The Tenth Circuit found that the Pilot Knob 
Alternative was significantly distinguishable from 
Alternative C because it would affect entirely 
separate coal resources. The record indicated that if 
the North Fork Exception were reimplemented, 
mining would be less likely to occur in the areas 
protected under the Pilot Knob Alternative than in the 
areas protected under Alternative C. The Pilot Knob 
Alternative foreclosed mining on land adjacent to the 
idle Elk Creek Mine, which has not produced any coal 
since December 2013, and does not appear likely to 
resume production. In contrast, Alternative C would 
foreclose mining in the Flatirons and Sunset Roadless 
Areas adjacent to an active coal mine—the West Elk 
Mine. The operator of the West Elk Mine, moreover, 
has applied for lease modifications that would extend 
the mine into areas that would be protected under 
Alternative C. In short, the Pilot Knob Alternative 
would foreclose mining only if production at the Elk 
Creek Mine resumed, whereas Alternative C would 
foreclose expansion of coal leases already sought by 
the operator of the West Elk Mine. 
 
The Tenth Circuit found the alternatives would result 
in significantly different environmental impacts 
because the Pilot Knob Roadless Area is 
geographically separate from, and has habitat 
features dissimilar to, the Sunset and Flatirons 
Roadless Areas. “[L]ocation, not merely total surface 
disturbance, affects” environmental impacts and that 
“the location of development greatly influences the 
likelihood and extent of habitat preservation.” N.M. 
ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 
683, 706-707 (10th Cir. 2009). Of the three roadless 
areas, only the Pilot Knob Roadless Area contains a 
winter range for deer and bald eagles, a severe winter 
range for elk, and a historic and potential future 
habitat for the Gunnison sage-grouse. The Tenth 
Circuit concluded that the Pilot Knob Alternative and 
Alternative C were significantly distinguishable 
because they differ in acreage of protected land, 

amounts of recoverable coal, likelihood of coal mining 
activity, and environmental impacts. 
 
In this case, the Service failed to provide a logically 
coherent explanation for its decision to eliminate the 
Pilot Knob Alternative and was arbitrary and 
capricious. That alternative was not “remote, 
speculative, or impractical or ineffective” as judged 
against the Service’s statutory mandate and the 
project goals. And it was “significantly distinguishable 
from the alternatives already considered.”   
 
In its second claim, High Country challenged the 
elimination from detailed study of the Methane 
Flaring Alternative in the agencies’ promulgation of 
the Leasing SFEIS. The Leasing SFEIS’s stated purpose 
was to “facilitate recovery of federal coal resources in 
an environmentally sound manner.” It provided two 
bases for the agencies’ decision to eliminate the 
Methane Flaring Alternative from detailed study. 
 
First, the Forest Service and BLM included a section 
on their elimination from detailed study of 
alternatives requiring Mountain Coal to use methane-
mitigation measures. They noted that assessing any 
potential methane-mitigation measure requires “site-
specific exploration data” and “resultant engineering 
designs,” which would be part of the mine-permitting 
process conducted by state agencies, the Office of 
Surface Mining Reclamation and Enforcement, and 
the federal Mine Safety and Health Administration 
(MSHA). And the agencies found that the 
effectiveness of portable methane flares in the lease 
modification area is uncertain because the 
effectiveness of a flare depends on a particular 
methane drainage well’s gas composition, which was 
not available at the leasing stage. 
 
The Leasing SFEIS explained that a separate approval 
was needed from MSHA, which occurs later in the 
mine-permitting process, is required for any flare-use 
proposal. It also noted that, at the time it was issued, 
MSHA had not approved any flaring operations at 
active coal mines.  The Tenth Circuit found at the time 
issued the Leasing SFEIS, it was uncertain whether 
MSHA would approve methane flaring for an active 
coal mine, thus it was reasonable for the Service and 
BLM to eliminate the Methane Flaring Alternative 
from detailed study, and the agencies’ took a hard 
look at the Methane Flaring Alternative.  
 
In sum, the Tenth Circuit held that the Forest Service 
violated NEPA by failing to study in detail in the North 
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Fork EIS, specifically, the “Pilot Knob Alternative” 
proposed by High Country. With respect to the 
Leasing SFEIS, the Tenth Circuit held that NEPA did 
not require consideration of the “Methane Flaring 
Alternative” proposed by High Country. 
 
Concurring in part and dissenting in part (Circuit 
Judge Kelly). Judge Kelly concurred that the court’s 
decision that NEPA did not require consideration of 
the methane flaring alternative but respectfully 
dissented from the conclusion that Forest Service was 
required to consider the Pilot Knob alternative in 
detail. The Forest Service considered three 
alternatives in detail and eliminated 12 others from 
such consideration, including the Pilot Knob 
alternative. Those three alternatives, Alternatives A, 
B, and C, represented a reasonable range of acreage 
available for mining, within which the Pilot Knob 
alternative fell. The categorical prohibition on access 
to coal in Pilot Knob, given “the State’s interest in not 
foreclosing opportunities for exploration and 
development of coal resources,” was a sufficient 
reason for not considering it in greater detail and 
citing Dombeck, stated that this was not a case where 
the objectives could only be satisfied by one 
alternative. Utahns for Better Transp. v. U.S. Dep’t of 
Transp., 305 F.3d 1152, 1166 (10th Cir. 2002) (quoting 
40 C.F.R. § 1502.14(a)). 
 
The dissent criticized the majority’s finding that the 
rejection “is based solely on the fact that the Pilot 
Knob Alternative would protect more land and 
provide access to fewer tons of coal than Alternative 
B (reinstating the entire North Fork Exception),” 
which it argued was a rationale that could be applied 
to every other alternative. The court also concluded 
that because the rejection did not mention the Elk 
Creek Mine (which is within Pilot Knob), the argument 
that Alternative C did not foreclose future access to 
existing federal coal or private leases constituted a 
post-hoc rationalization. 
 
Both the Pilot Knob alternative (5,000 acres) and 
Alternative C (7,100 acres) removed acreage from 
coal development in order to preserve certain 
roadless areas. On this record, Judge Kelly disagreed 
with the court’s conclusion that the agency engaged 
in a “post-hoc rationalization” regarding the Elk Creek 
Mine. The agency clearly articulated that it excluded 
the Pilot Knob alternative because it failed to 
“preserve[ ] the option of future coal exploration and 
coal-related surface activities.” Judge Kelly believed 
that standard was met and that the majority distorted 

the administrative record by ignoring obviously 
relevant facts that were considered but not expressly 
mentioned in an agency’s brief discussion of its 
reasons for eliminating an alternative. 
 
The court is correct that it cannot sustain the agency’s 
decision on the ground that the Pilot Knob alternative 
was not “significantly distinguishable” from 
Alternative C.  The agency did not advance this reason 
for elimination in its SFEIS and we must affirm, “if at 
all, on grounds articulated by the agency itself.” 
Utahns for Better Transp., 305 F.3d at 1165. Judge 
Kelly criticized the majority’s acceptance of High 
Country’s assertion that the two alternatives would 
results in significantly different environmental 
impacts – Judge Kelly did not find the Pilot Knob 
alternative distinguishable and found that record 
supported this fining (i.e. cited ecological features 
exists in other areas of state not just other areas 
under consideration). Judge Kelly further criticized 
the majority for using catchwords in its opinion such 
as “30% less land protected,” “35% more coal made 
accessible,” and “dissimilar habitat features” for what 
makes an alternative sufficiently distinguishable. 
Judge Kelly stated “[t]he court’s opinion may provide 
a roadmap for delaying federal action rather than 
promoting informed decision-making through careful 
consideration of reasonable alternatives. Perhaps 
some other case may necessitate such line-drawing, 
but this is not it.”  
 
This court’s role under NEPA is not to “substitute our 
judgment” about what alternatives are most effective 
to achieve an action’s purpose, but only to determine 
whether the necessary procedures have been 
followed.  Judge Kelly stated that the agency met its 
mandate here by considering a reasonable range of 
alternatives and “briefly discuss[ing]” its reasons for 
eliminating others from detailed analysis. 40 C.F.R. § 
1502.14(a); see also 42 U.S.C. § 4332(C).  
 
Bark v. U.S. Forest Serv., 958 F.3d 865 (9th Cir. 2020) 
Agency did not prevail. 
 
Issues: Significance of Impacts (controversy, 
cumulative effects). 
 
Facts: Conservation organizations (collectively, Bark) 
challenged the Forest Service’s forest management 
project and timber sale, the Crystal Clear Restoration 
project (CCR) (collectively, the Project), affecting 
11,742 acres in Mt. Hood National Forest. The Ninth 
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Circuit reversed and remanded the lower court’s 
grant of summary judgment for agency. 
 
The CCR Project is a forest management effort and 
timber sale affecting 11,742 acres in Mt. Hood 
National Forest. The Project area is partly a moist 
“transition” climate, and partly a dry “eastside” 
climate. According to the EA, forest stands in the area 
tend to be overstocked as a result of past 
management practices. When trees are closer 
together, they are more susceptible to insects and 
disease and to high-intensity wildfires. The Forest 
Service undertook the CCR Project in order to 
“provide forest products from specific locations 
within the planning area where there is a need to 
improve stand conditions, reduce the risk of high-
intensity wildfires, and promote safe fire suppression 
activities.” The agency planned to achieve these goals 
in part using a technique called “variable density 
thinning.” This process gives the agency flexibility in 
choosing which trees to cut, thereby allowing the 
Forest Service to create variation within an area of 
forest so that the stands “mimic more natural 
structural stand diversity.” The agency plans to leave 
an average canopy cover of 35–60%, with a minimum 
of 30% where the forest is more than 20 years old.  
After conducting an EA, the Forest Service 
determined the CCR project had no significant 
impacts, and issued a FONSI.  
 
Decision: Bark claimed the Forest Service did not 
undertake a proper analysis of the significant impacts 
of the Project or of alternatives to the Project. The 
Ninth Circuit agreed with Bark’s claims. It found the 
effects of the Project were highly controversial and 
uncertain, thus mandating the creation of an EIS. See 
40 C.F.R. § 1508.27(b)(4) & (5) (listing relevant factors 
for whether an EIS is required, including if the 
project's effects are “highly controversial” and “highly 
uncertain”). The stated primary purpose of the CCR 
Project is to reduce the risk of wildfires and promote 
safe fire-suppression activities, but Bark identified 
considerable scientific evidence showing that variable 
density thinning will not achieve this purpose.  
 
“A project is ‘highly controversial’ if there is a 
‘substantial dispute [about] the size, nature, or effect 
of the major Federal action rather than the existence 
of opposition to a use.’ ” Native Ecosystems Council, 
428 F.3d 1233, 1240 (9th Cir. 2005). “A substantial 
dispute exists when evidence . . . casts serious doubt 
upon the reasonableness of an agency's conclusions.” 
In Def. of Animals, 751 F.3d 1054, 1069 (9th Cir. 

2014). “[M]ere opposition alone is insufficient to 
support a finding of controversy.” WildEarth 
Guardians v. Provencio, 923 F.3d 655, 673 (9th Cir. 
2019). 
 
The EA explained that the CCR Project will use 
“variable density thinning” throughout the Project 
area to address wildfire concerns. “In variable density 
thinning, selected trees of all sizes . . . would be 
removed.” This process would assertedly make the 
treated areas “more resilient to perturbations such as 
. . . large-scale high-intensity fire occurrence because 
of the reductions in total stand density.” 
 
Substantial expert opinion presented by the Bark 
disputed the Forest Service’s conclusion that thinning 
is helpful for fire suppression and safety. For example, 
Oregon Wild pointed out in its EA comments that 
“[f]uel treatments have a modest effect on fire 
behavior, and could even make fire worse instead of 
better.” It averred that removing mature trees is 
especially likely to have a net negative effect on fire 
suppression. Importantly, the organization pointed to 
expert studies and research reviews that support this 
assertion. 
 
Bark raised the issue in its comments that it is 
commonly accepted that reducing fuels does not 
consistently prevent large forest fires, and seldom 
significantly reduces the outcome of these large fires 
from an article from Forest Ecology and 
Management. Bark provided a recent study published 
in The Open Forest Science Journal, which concluded 
that fuel treatments are unlikely to reduce fire 
severity and consequent impacts, because often the 
treated area is not affected by fire before the fuels 
return to normal levels. Bark further noted that it 
raised these studies and their findings during the 
scoping process but that the EA did not address any 
of the comments.  
 
Oregon Wild pointed out in its EA comments that fuel 
reduction does not necessarily suppress fire. Indeed, 
it asserted that “[s]ome fuel can actually help reduce 
fire, such as deciduous hardwoods that act as heat 
sinks (under some conditions), and dense canopy 
fuels that keep the forest cool and moist and help 
suppress the growth of surface and ladder fuels . . . ” 
Oregon Wild cited more than ten expert sources 
supporting this view. Importantly, even the Fuels 
Specialist Report produced by the Forest Service itself 
noted that “reducing canopy cover can also have the 
effect of increasing [a fire's rate of spread] by allowing 
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solar radiation to dry surface fuels, allowing finer 
fuels to grow on . . .  the forest floor, and reducing the 
impact of sheltering from wind the canopy provides.” 
The effects analysis in the EA did not engage with the 
considerable contrary scientific and expert opinion; it 
instead drew general conclusions such as that 
“[t]here are no negative effects to fuels from the 
Proposed Action treatments.”  
 
The Ninth Circuit found that Bark thus proved a 
substantial dispute about the effect of variable 
density thinning on fire suppression. Throughout the 
Forest Service’s investigative process, Bark pointed to 
numerous expert sources concluding that thinning 
activities do not improve fire outcomes. In its 
responses to these comments and in its FONSI, the 
Forest Service reiterated its conclusions about 
vegetation management but did not engage with the 
substantial body of research cited by Bark. Thus, the 
Forest Service's decision not to prepare an EIS was 
arbitrary and capricious. See Blue Mountains Diversity 
Project v. Blackwood, 161 F.3d 1208, 1213 (9th Cir.  
1998) (holding that conflicting evidence on the effects 
of ecological intervention in post-fire landscapes 
made a proposed project highly uncertain, thus 
requiring an EIS). 
 
The court also found that the Forest Service also 
failed to identify and meaningfully consider 
cumulative impacts. Ocean Advocates v. U.S. Army 
Corps of Eng’rs, 402 F.3d 846, 868 (9th Cir. 2005) 
(discussing that the cumulative analysis “must be 
more than perfunctory; it must provide a useful 
analysis of the cumulative impacts of past, present, 
and future projects.”). The Ninth Circuit stated that 
cumulative impact analyses were insufficient when 
they “discusse[d] only the direct effects of the project 
at issue on [a small area]” and merely “contemplated” 
other projects but had “no quantified assessment” of 
their combined impacts. Klamath-Siskiyou Wildlands 
Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 994 (9th 
Cir. 2004). 
 
The EA ostensibly analyzed the cumulative effects of 
the CCR Project, and included a table of other projects 
that were “considered in the cumulative effects 
analyses.” The cumulative impact analysis was 
insufficient because there is no meaningful analysis of 
any of the identified projects. The table gave no 
information about any of the projects listed; it merely 
named them. The section of the EA actually analyzing 
the cumulative effects on vegetation resources did 
not refer to any of these other projects. Nor are there 

any specific factual findings that would allow for 
informed decision-making. The EA simply concluded 
that “there are no direct or indirect effects that would 
cumulate from other projects due to the minimal 
amount of connectivity with past treatments” and 
that the Project “would have a beneficial effect on the 
stands by moving them toward a more resilient 
condition that would allow fire to play a vital role in 
maintaining stand health, composition and 
structure.” These are the kind of conclusory 
statements, based on vague and uncertain analysis, 
that are insufficient to satisfy NEPA's requirements.  
 
The EA mentioned the possibility of cumulative 
effects in sections on other specific sub-topics such as 
fuels management, transportation resources, and soil 
productivity. These sections similarly relied on 
conclusory assertions that the Project has “no 
cumulative effects.” When the EA did acknowledge 
the possibility of the Project's impact, such as in the 
section that analyzed the Project's effects on spotted 
owls, it noted only that “[t]imber harvest on federal, 
tribal, and private land, and utility corridor operations 
have reduced the amount of suitable habitat . . . on 
the landscape and could continue to do so in the 
future,” without attempting to quantify the 
cumulative loss or naming other projects. Yet there 
were other relevant timber projects to discuss.  
 
Bark pointed out at least three other recent or future 
timber projects in their comments responding to the 
EA, but the relevant section of the document limited 
its analysis to only the Project area and a 1.2-mile 
buffer surrounding it. Such a small buffer zone fails to 
distinguish the EA's cumulative impact analysis from 
an analysis of the direct effects of the Project. The 
Forest Service's failure to engage with the other 
projects identified by Bark left open the possibility 
that several small forest management actions will 
together result in a loss of suitable owl habitat.  
Overall, the Ninth Circuit found that there was 
nothing in the EA that could constitute “quantified or 
detailed information” about the cumulative effects of 
the Project. Therefore, this factor required the Forest 
Service to conduct an EIS. See 40 C.F.R. § 
1508.27(b)(7). 
 
Wild Watershed v. Hurlocker, 961 F.3d 1119 (10th 
Cir. 2020) 
Agency prevailed. 
 
Issues:  Categorical Exclusion (Extraordinary 
Circumstances, Cumulative Impacts) 
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Facts: Environmental organizations and others 
(collectively, Wild Watershed) challenged the Forest 
Service’s implementation of two forest thinning 
projects in Santa Fe National Forest.  The Tenth Circuit 
affirmed the lower court’s dismissal in favor of the 
agency. 
 
The Healthy Forests Restoration Act (HFRA) was 
originally enacted in 2003 “to reduce wildfire risk to 
communities, municipal water supplies, and other at-
risk Federal land through a collaborative process of 
planning, prioritizing, and implementing hazardous 
fuel reduction projects.” 16 U.S.C. § 6501(1). In 2014, 
Congress amended HFRA, establishing the statutory 
CatEx at issue here—the Insect and Disease exclusion. 
See 16 U.S.C. § 6591b. This CatEx authorizes “priority 
projects” to protect forests from insect infestations 
and disease. See 16 U.S.C. § 6591a–b. It contemplates 
a two-step process for approving such projects. The 
Forest Service must first designate certain 
“landscape-scale areas” part of an insect and disease 
treatment program. 16 U.S.C. § 6591a. Then, the 
Forest Service may carry out projects within those 
areas provided they meet the statutory criteria. Id. § 
6591b. 
 
To qualify, a project must (1) meet certain limitations 
related to the building of new roads, location, and 
size, excluding projects of more than 3,000 acres; (2) 
“maximize[ ] the retention of old-growth and large 
trees, as appropriate for the forest type, to the extent 
that the trees promote stands that are resilient to 
insects and disease;” (3) “consider[ ] the best 
available scientific information to maintain or restore 
the ecological integrity;” (4) be “developed and 
implemented through a collaborative process;” (5) 
“be consistent with the land and resource 
management plan” for the area; and (6) involve 
“public notice and scoping.” 16 U.S.C. § 6591b. Where 
such requirements are met, HFRA provides that the 
project “may be . . . considered an action categorically 
excluded from the requirements of [NEPA].” Id. § 
6591b(a)(1). 
 
The Forest Service approved the Hyde Park Wildland 
Urban Interface Project and the Pacheco Canyon 
Forest Resiliency Project—pursuant to the authority 
granted by the Insect and Disease exclusion. 16 U.S.C. 
§ 6591b. The Hyde Park project covers 1,840 acres 
approximately ten miles northeast of Santa Fe. The 
Pacheco Canyon project covers 2,042 acres three 
miles farther north. 

 
The forest in each project area comprises mostly 
ponderosa pine with some Douglas fir, pinon juniper, 
and mixed conifer stands. Due in part to years of fire 
suppression, the trees in the project areas have 
grown unnaturally dense. Specifically, young and 
smaller trees make up a high percentage of the forest. 
Because of this density, many of the small trees 
cannot access sufficient water and sunlight. This 
stunts the trees and renders them vulnerable to 
insect and disease outbreaks. The combination of 
dense growth and disease risk has made the forest 
susceptible to a particularly intense type of fire—a 
crown fire—which not only burns through the 
understory as a lower intensity fire might, but also 
reaches the larger trees in the overstory. 
 
Due to these risks, the Forest Service proposed 
thinning the forest and applying prescribed burns in 
the project areas to “combat insect and disease, 
restore natural fire regimes, improve wildlife habitat, 
and reduce the risk of uncharacteristic fire effects.”  
 
For both projects, considerable acreage is located 
within various inventoried roadless areas. But no new 
roads would be needed to complete either project, 
and the Forest Service has not planned any new road 
construction in association with these projects. 
 
Both projects are part of a larger initiative in the Santa 
Fe region conducted by the Greater Santa Fe Fireshed 
Coalition. On February 14, 2017, the Forest Service 
issued a single scoping letter covering both projects. 
After comments were received, the Forest Service 
approved the Hyde Park and Pacheco Canyon projects 
through decision memos issued on March 21, 2018 
and June 1, 2018 respectively. 
 
Wild Watershed argued an EIS was required under 
NEPA for the larger goal of treating the Fireshed and 
the less-extensive review actually conducted by the 
Forest Service failed to adequately consider the 
projects’ effects on inventoried roadless areas and 
their cumulative impacts on the environment. 
 
Decision: The Forest Service contended it is exempt 
from NEPA's requirements. Wild Watershed 
disagreed, and argued that when Congress enacted 
the Insect and Disease exclusion it did not exempt 
those types of projects wholesale from NEPA. It 
focused on two NEPA requirements: the obligation to 
(1) perform extraordinary circumstances review, and 
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(2) consider the potential cumulative impacts of the 
projects. 
 

1. Extraordinary Circumstances Review 
 

Wild Watershed contended the extraordinary 
circumstances review requirement stemmed from 
the statutory text of the Insect and Disease exclusion, 
which states a project “may be . . . categorically 
excluded” from the requirements of NEPA. 16 U.S.C. 
§ 6591b(a). To Wild Watershed, use of the 
“categorically excluded” language signifies Congress's 
intent to incorporate the regulatory definition of 
“categorical exclusion” and “all that term entails” into 
the statutory provision.   
 
The Tenth Circuit examined the Forest Service's 
handbook and a Frequently Asked Questions (FAQs) 
document, and not finding that clear, found that the 
text of the statute, the Insect and Disease exclusion 
omits any explicit requirement to perform 
extraordinary circumstances review. See 16 U.S.C. § 
6591b. Where no explicit statutory requirements 
exist, the court generally refrain from reading any in. 
Dean v. United States, 556 U.S. 568, 572, 129 S.Ct. 
1849, 173 L.Ed.2d 785 (2009); see also Antonin Scalia 
& Bryan A. Garner, Reading Law: The Interpretation 
of Legal Texts 93 (2012). 
 
In contrast, the court reviewed the CatExs in the 
Healthy Forests Restoration Act and found that 
Congress mandated extraordinary circumstances 
review for certain projects, like silviculture. 16 U.S.C. 
§ 6554(d)(1) (providing that projects “carried out 
under this section . . . may be categorically excluded 
from documentation in an EIS and EA under [NEPA]”). 
Yet, unlike in the Insect and Disease exclusion, 
Congress explicitly mandated that applied silvicultural 
assessment projects “be subject to the extraordinary 
circumstances procedures established by the [Forest 
Service].” Id. § 6554(d)(2)(B). Similarly, the court 
found the same with regard to the CatExs for Wildfire 
Resilience Projects in another provision of HFRA, 
Congress created a statutory CatEx for wildfire 
resilience projects. See 16 U.S.C. § 6591d (establishing 
the Wildfire Resilience exclusion).  
 
The Tenth Circuit found that Congress did not use the 
“categorically excluded” language as a term of art 
necessarily incorporating a requirement to perform 
extraordinary circumstances review. Russello v. 
United States, 464 U.S. 16, 23, 104 S.Ct. 296 (1983). 
Where Congress intended extraordinary 

circumstances review to be required before an 
agency may rely on a statutory CatEx, it says so 
explicitly. See, e.g., 16 U.S.C. § 6591d(c)(4). The 
absence of an explicit extraordinary circumstances 
review requirement in the Insect and Disease 
exclusion led the court to conclude that no such 
requirement exists under the statute. Every court that 
has squarely addressed this question reached the 
same conclusion. See, e.g., Native Ecosystem Council 
v. Marten, CV 17-153-M-DWM,  2018 WL 6046472, at 
*5 (D. Mont. Nov. 19, 2018); Greater Hells Canyon 
Council v. Stein, No. 2:17-cv-00843, 2018 WL 
3966289, at *8 (D. Or. June 11, 2018) (Sullivan, 
Magistrate J., proposing findings of fact and 
recommendations), adopted by 2018 WL 3964801, at 
*1 (D. Or. Aug. 17, 2018). 
 
The Tenth Circuit found that although the Forest 
Service's guidance documents presented some 
evidence in favor of Wild Watershed's interpretation, 
the court found this insufficient to overcome the 
conclusion based on the text and structure of HFRA 
that no extraordinary circumstances review was 
required prior to approving the projects. Thus, the 
court did not address the sufficiency of any 
extraordinary circumstances conducted by the Forest 
Service.  
 

2. Consideration of Cumulative Impacts 
 
In approving the projects, the Forest Service 
considered certain potential cumulative impacts in 
detail. For example, it considered the potential 
cumulative effects of the expected subsequent 
treatments in the project areas on sensitive species. 
It also considered the potential cumulative effects of 
thinning in multiple areas within the Fireshed on 
management indicator species and threatened and 
endangered species. In each instance, it found no 
adverse cumulative effects. 
 
Wild Watershed asserted that the Forest Service was 
required to consider a separate type of cumulative 
impact, namely “the dramatic effects of extensive 
thinning and . . . burning” on 21,896 acres of Forest 
Service land within the Fireshed. Specifically, Wild 
Watershed sought an assessment of the effects of 
thinning and burning on roadless areas and old 
growth habitat. To support its contention that such 
extensive thinning and burning is, in fact, occurring or 
reasonably foreseeable, Wild Watershed points to 
the Coalition's meeting minutes and a map depicting 
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certain “ongoing or planned” projects within the 
Fireshed.  
 
The court disagreed, finding that the agency was not 
required to assess the cumulative effects of 
something that the record does not show to be either 
occurring or reasonably foreseeable. The map Wild 
Watershed relied on depicts certain projects in the 
Fireshed and suggested that these are planned or 
ongoing. These projects did cover 21,896 acres, but, 
critically, the map did not convey the substance of the 
projects, that these were thinning and burning 
projects. Wild Watershed failed to show the alleged 
21,896 acres worth of projects it cites to necessarily 
warranted consideration for having “a significant 
cause-and-effect relationship with the direct and 
indirect effects of the [Hyde Park and Pacheco Canyon 
projects].”  
 
Forest Service statements undercut Wild Watershed's 
argument. The forest official responsible for 
approving the projects declared that, at the time of 
the Hyde Park and Pacheco Canyon projects were 
approved, the Forest Service lacked “a defined 
proposal for work across the remaining National 
Forest System lands within the Fireshed” as for 
treating those areas, and the funding to accomplish 
implementation ha[d] yet to be determined.”). Thus, 
the potential cumulative impacts of the Hyde Park 
and Pacheco Canyon projects were not considered in 
conjunction with these other “speculative” 
components of the larger Coalition initiative. Wild 
Watershed failed to show the projects may be set 
aside due to any NEPA violation. 
 
Envt’l Prot. Info. Ctr. v. Carlson, 968 F.3d 985 (9th Cir. 
2020) 
Agency did not prevail. 
 
Issues: Categorical Exclusion, Preliminary Injunction.  
 
Facts: An environmental organization, Environmental 
Protection Information Center (EPIC) challenged the 
Forst Service’s determination that a project for 
removal of fire-damaged trees near roads in national 
forest fell within a CatEx for road repair and 
maintenance.  The lower court originally denied 
plaintiff’s motion for injunctive relief finding for the 
agency. The Ninth Circuit reversed and remanded.  
 
In July 2018, the Ranch Fire burned more than 
400,000 acres in Northern California, including almost 
300,000 acres in the Mendocino National Forest. 

After the fire, the Service approved the Ranch Fire 
Roadside Hazard Tree Project (the Project). The 
Project authorized the Forest Service to solicit bids 
from private logging companies for the right to fell 
and remove large fire-damaged trees up to 200 feet 
from either side of roads in the National Forest. 
Rather than preparing an EA or an EIS for the Project, 
the Forest Service relied on a CatEx for road repair 
and maintenance in 36 C.F.R. § 220.6(d)(4). EPIC 
challenged the Forest Service action and contended 
that the Project did not qualify for the CatEx. 
 
Decision: According to Ann D. Carlson, Forest 
Supervisor for the Mendocino National Forest, “The 
primary purpose of the Project is to reduce current 
and potential safety hazards along roads [in the 
National Forest] to create a safe transportation 
system . . . [T]he Project plans to remove hazard trees 
through a series of salvage sales.” Carlson stated in a 
declaration in the district court that the Project's 
“[r]oadside hazard treatments involve removing only 
trees that constitute hazards to the selected roads . . 
. and that have the potential to reach roadways.” 
 
The vegetation in the burned area of the Mendocino 
National Forest comprises a variety of forest types, 
including mixed conifer, oak woodlands, pine, and 
Douglas fir. A logging company whose bid has been 
accepted may fell “merchantable hazard trees” of 
fourteen or more inches diameter at breast height 
that are “within one and a half tree-heights” of the 
road. Any tree within 200 feet of the centerline of the 
road that has been partially burned and has a 50 
percent or higher probability of mortality is eligible 
for felling. For “the roads that run adjacent to the 
Snow Mountain Wilderness,” the Project allows 
cutting of eligible trees within 100, rather than 200, 
feet of the centerline. In total, the Project authorized 
the logging of millions of board feet of timber on 
nearly 4,700 acres of National Forest land. 
 
Anthony Saba, a forester/silviculturist employed by 
the Forest Service, stated in a declaration that 
merchantable trees in the Project areas range from 
60 to 185 feet in height. According to Saba, in one 
area of the Project, the average tree height was 100 
feet; in another, the average height was 111 feet. 
Under the criteria of the Project, a logging company 
may cut a 100-foot tree located as far as 150 feet from 
the road, or a 111-foot tree located as far as 166 feet 
from the road. At the outer limit of the Project area, 
a company may cut even taller trees. If a 100-foot tree 
located 150 feet from the road were to fall directly 
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toward the road at a 90 degree angle, the tip of the 
tree would come to the ground 50 feet from the road. 
If a 111-foot tree located 165 feet from the road were 
to fall in the same manner, its tip would come to the 
ground 54 feet from the road. If the trees were to fall 
at any other angle, their tips would come to the 
ground at greater distances from the centerline. 
 
There are two CatExs potentially relevant to the 
Project. One is for “repair and maintenance” of roads 
in the National Forest. The other is for “salvage” 
logging of “fire-damaged trees” on tracts of 250 acres 
or less. The Forest Service relied on the first CatEx. 
 
The first CatEx covered: 
(4) Repair and maintenance of roads, trails, and 
landline boundaries. Examples include but are not 
limited to: 
(i) Authorizing a user to grade, resurface, and clean 
the culverts of an established NFS road; 
(ii) Grading a road and clearing the roadside of brush 
without the use of herbicides; 
(iii) Resurfacing a road to its original condition; 
(iv) Pruning vegetation and cleaning culverts along a 
trail and grooming the surface of the trail; and 
(v) Surveying, painting, and posting landline 
boundaries. 
 
36 C.F.R. § 220.6(d)(4).  
 
Neither a “case file and decision memo” nor a 
“supporting record” is required in order to invoke the 
CatEx under § 220.6(d)(4). 
 
The second CatEx covered: 
(13) Salvage of dead and/or dying trees not to exceed 
250 acres, requiring no more than ½ mile of 
temporary road construction. The proposed action 
may include incidental removal of live or dead trees 
for landings, skid trails, and road clearing. Examples 
include, but are not limited to: 
(i) Harvest of a portion of a stand damaged by a wind 
or ice event and construction of a short temporary 
road to access the damaged trees, and 
(ii) Harvest of fire-damaged trees. 
 
36 C.F.R. § 220.6(e)(13).  
 
A “case file and decision memo” and a “supporting 
record” are required in order to invoke the CatEx 
under § 220.6(e)(13). 
 

With respect to the Project at issue, the CatEx for road 
repair and maintenance is unambiguous. The CatEx 
applies to “repair and maintenance of roads, trails, 
and landline boundaries.” “Repair” and 
“maintenance” are common words with well-
understood ordinary meanings. In order to ensure 
that these words are understood in accordance with 
their ordinary meanings rather than as terms of art, 
the CatEx provides examples. “Repair and 
maintenance” of roads include “grad[ing], 
resurfac[ing], and clean[ing] the culverts” of a road; 
“grading a road”; “clearing the roadside of brush 
without the use of herbicides”; and “resurfacing a 
road to its original condition.” 36 C.F.R. § 
220.6(d)(4)(i)–(iii). The CatEx specified that the 
“repair and maintenance” are not limited to these 
examples, but the clear inference (even without 
invoking the principle of ejusdem generis), is that 
other examples should be similar in character to the 
examples provided. 
 
The court examined whether an extensive 
commercial logging project that includes felling large, 
partially burned “merchantable” trees—including 
100- and 111-foot trees located 150 and 166 feet 
from roads, as well as taller trees even farther away—
is “repair and maintenance” within the meaning of § 
220.6(d)(4). In her declaration in the district court 
seeking to justify the “repair and maintenance” CatEx, 
Forest Supervisor Carlson repeatedly referred to all 
the trees to be felled under the Project as “hazard 
trees.” The court discussed that while all of the trees 
within the scope of the Project may be hazardous in 
some sense, many of them pose no imminent hazard; 
a number of the trees will not come close to the road 
even if they fall directly toward it. 
 
The court opined that felling a dangerous dead or 
dying tree right next to the road comes within the 
scope of the “repair and maintenance” CatEx.  But the 
Project allowed the felling of many more trees than 
that. The rationale for a CatEx is that a project that 
will have only a minimal impact on the environment 
should be allowed to proceed without an EIS or and 
EA. The CatEx upon which the Service relied upon 
authorized projects for such things as grading and 
resurfacing of existing roads, cleaning existing 
culverts, and clearing roadside brush. A CatEx of such 
limited scope cannot reasonably be interpreted to 
authorize a Project such as the one before us, which 
allows commercial logging of large trees up to 200 
feet away from either side of hundreds of miles of 
Service roads. 
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EPIC argued that the CatEx for salvage logging, 36 
C.F.R. § 200.6(e)(13), is the only potentially applicable 
CE for salvage logging of fire-damaged trees. 
According to EPIC, no project that allows salvage 
logging over an area that exceeds 250 acres is eligible 
for a CatEx. At an earlier time, when the salvage 
logging CatEx was first adopted, the Forest Service 
may have agreed with this position, as EPIC 
contended. The current position of the Forest Service 
is that the CatExs for road repair and maintenance 
and for salvage logging overlap. That is, in the view of 
the Forest Service, if a project that allows felling of 
dangerous trees near roads comes within the CatEx 
for repair and maintenance, that CatEx is available 
even if the total area of the project is greater than 250 
acres. 
 
The Project at issue provides substantial revenue to 
the Forest Service. It allowed for logging of 
commercially valuable trees up to 200 feet on either 
side of the road; felling of partially burned trees that 
had a 50 percent or higher chance of mortality; felling 
of large trees at such distances from the road that 
their tips will be 50 or more feet from the road even 
if the tree falls directly toward the road; and allowed 
logging over an area of approximately 4,700 acres. 
Under no reasonable interpretation of its language 
does the Project come within the CatEx for “repair 
and maintenance” of roads.15 
 
The Ninth Circuit reversed the district court's denial 
of the requested preliminary injunction and 
remanded for further proceedings.  
 
Dissent (Circuit Judge Lee): Circuit Judge Lee stated 
that the Project may not be optimally designed for the 
reasons outlined by the majority. But big problems 
often require big and imperfect solutions. Judge Lees 
would not second-guess an imperfect plan fashioned 
by the Forest Service, even if the courts could have 
crafted a better tailored one. 
 
Judge Lee reviewed the facts and found the Ranch 
Fire burned nearly 410,000 acres of land, earning its 
title as the largest wildfire in California's history. 
About 288,000 acres of the burned area is in the 
Mendocino National Forest. Over 770 miles of public 
roads that allow visitors to access the Forest for 

 
15 This case reviewed, in detail, a request for a preliminary 

injunction; this paper’s discussion focuses only on the substantive 

recreation and respite are now threatened by charred 
trees, some of which tower over the landscape up to 
185 feet in height. If these trees fell on public roads, 
the lives of visitors, first responders, and Service 
personnel would be placed in grave danger. 
 
He found the Forest Service responded with an 
imperfect but workable solution: Salvage operators 
will remove at their expense dying trees that threaten 
high-priority roadways and pay the Forest Service for 
that privilege. The agency designed the Project with  
sufficiently strict criteria, requiring operators to 
remove only what is reasonably necessary to further 
road safety and maintenance. Eligible trees must be 
large, able to strike the road, and at least halfway 
dead. According to the declaration of Mendocino 
National Forest Supervisor Ann Carlson, timber sales 
are the primary means to fell thousands of hazardous 
trees because it is “highly unlikely” that the Service 
“could obtain sufficient appropriated funds [from 
Congress] to accomplish all project activities.” The 
Forest Service estimated that the cost to the agency 
would be about $5.5 million otherwise. Judge Lee 
would affirm this plausible plan.  
 
Greater Hells Canyon Council v. Stein, No. 18-35742, 
796 Fed Appx. 396 (9th Cir. Jan. 9, 2020) (not for 
publication) 
Agency prevailed. 
 
Issues: Administrative Record (Categorical Exclusion) 
 
Facts: Greater Hells Canyon Council challenged the 
Service’s approval of the Lostine Public Safety Project, 
a fuels reduction project designed to restore forest 
health and reduce the risk of infestation and wildfire 
by thinning trees along the Lostine River in the 
Wallowa-Whitman National Forest in Oregon. The 
lower court granted summary judgment for the 
agency, involving the application of a CatEx, which is 
detailed in Greater Hells Canyon Council v. Stein, No. 
2:17-cv-00843-SU, 2018 WL 3966289 (D. Ore. Jun. 11, 
2018) (not for publication). The Ninth Circuit affirmed 
the lower court’s grant of summary judgment in favor 
of the agency. 
 
Decision: The Ninth Circuit affirmed the district 
court’s rejection of the Council’s  request to admit the 
extra-record declaration of Veronica Warnock, its 

aspects of the NEPA analysis (in this case a CATEX) rather than an 
analysis of the remedy.  
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conservation director. Courts reviewing an agency 
decision are limited to the administrative record, 
subject to narrow exceptions. Lands Council v. Powell, 
395 F.3d 1019, 1029–30 (9th Cir. 2005). “[D]istrict 
courts are permitted to admit extra-record evidence: 
(1) if admission is necessary to determine ‘whether 
the agency has considered all relevant factors and has 
explained its decision,’ (2) if ‘the agency has relied on 
documents not in the record,’ (3) ‘when 
supplementing the record is necessary to explain 
technical terms or complex subject matter,’ or (4) 
‘when plaintiffs make a showing of agency bad faith.’ 
” Id. at 1030. 
 
The Ninth Circuit held that the lower court did not 
abuse its discretion in excluding the declaration 
because the declaration did not fill any holes in the 
administrative record, which contained extensive 
evidence about the Forest Service’s decision-making 
and collaborative processes, nor did it fall under any 
other exception 

 
Native Ecosystems Council v. Marten, No. 19-35084, 
800 Fed. Appx. 543 (9th Cir. April 7, 2020) (not for 
publication)  
Agency prevailed. 
 
Issues: Use of Analytic Framework, Categorical 
Exclusion, Tiering 
 
Facts: Environmental organizations (collectively, NEC) 
challenged an agency’s approval of the Johnny Crow 
Wildlife Habitat Improvement project, a non-
commercial habitat enhancement project in the 
Elkhorn Wildlife Management Unit of the Helena-
Lewis and Clark National Forest.  In a limited opinion, 
the Ninth Circuit affirmed the lower court grant of 
summary judgment in favor of the agency. 
 
Decision: The Ninth Circuit rejected NEC’s claim that 
Forest Service’s decision to use ecosystem 
management as an analytical framework violates 
NEPA. NEC’s claim “seek[s] wholesale improvement” 
of an internal decision-making process. Lujan v. Nat’l 
Wildlife Fed’n, 497 U.S. 871, 891, 110 S.Ct. 3177 
(1990). The Forst Service’s decision to use a particular 
analytical framework is not a discrete “agency action” 
and cannot be challenged under the APA. See 5 U.S.C. 
§ 551(13); Norton v. S. Utah Wilderness All., 542 U.S. 
55, 65, 124 S.Ct. 2373, (2004) (“[W]hen an agency is 
compelled by law to act . . . but the manner of its 
action is left to the agency’s discretion, a court can 

compel the agency to act, but has no power to specify 
what the action must be.”). 
 
NEC claimed that that the Forest Service’s decision to 
adopt a CatEx and its alleged tiering to a 1993 
Landscape Analysis was a violation of NEPA. The Ninth 
Circuit found the claims meritless - - that the Forest 
Service considered the appropriate factors when 
determining whether to proceed with a CatEx, 
including whether the cumulative effects and effects 
on inventoried roadless areas presented 
extraordinary circumstances precluding application 
of the CatEx. The Ninth Circuit did not find any 
evidence in the record that the Forest Service 
unlawfully tiered their analysis.  
 
The lower court opinion fully analyzed these issues in 
detail in Native Ecosystems Council v. Marten, CV 17-
77-M-DLC, 2018 WL 6480709 (D. Mont. Dec. 10, 2019) 
(not reported), and the Ninth Circuit affirmed its 
decision.  
 
Native Ecosystems Council v. Erickson, No. 18-35687, 
804 Fed. Appx. 651 (9th Cir. Mar. 20, 2020) (not for 
publication) 
Agencies’ prevailed.  
 
Issues: Administrative Record, Federal Action, 
Categorical Exclusion, Impact Assessment, 
Supplementation 
 
Facts: Environmental groups (NEC) challenged the 
agencies’ (the Forest Service and the Fish and Wildlife 
Service) designation of approximately five million 
acres in Montana as threatened landscapes (no 
document), approval of a forest health project (CatEx) 
and approval of a cleanup amendment to a national 
forest plan (EA). The Ninth Circuit affirmed the lower 
court’s grant of summary judgment in favor of the 
agencies.  
 
Decision: The Ninth Circuit agreed with the lower 
court’s opinion when it declined to expand the 
administrative record with additional materials, 
including an overlay map, because the groups did not 
satisfy any of the “four narrowly construed 
circumstances” that would allow expansion of the 
administrative record. See Fence Creek Cattle Co. v. 
U.S. Forest Serv., 602 F.3d 1125, 1131 (9th Cir. 2010). 
 
The Forest Service was not required to prepare an EIS 
for the designation of landscape-scale areas. Under 
NEPA, a federal agency need not prepare an EIS when 
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the proposed federal action does not “change the 
status quo.” Ctr. for Biological Diversity v. Ilano, 928 
F.3d 774, 780 (9th Cir. 2019) (holding that the 
designation of landscape-scale areas did not change 
the status quo). The Forest Service’s designation of 
damaged areas of the forest did not trigger an 
obligation to prepare an EIS. See id. at 780–81. 
 
The Ninth Circuit held that the Forest Service’s 
decision to apply a CatEx for the Smith Shields Project 
(Project) was not arbitrary or capricious. An agency 
may issue a CatEx for a project approved under the 
Healthy Forests Restoration Act (HFRA) in certain 
circumstances. See id. at 782 (citing 16 U.S.C. § 
6591b(a)). The CatEx applies if, among other 
requirements, the project “maximizes the retention 
of old-growth and large trees, as appropriate for the 
forest type, to the extent that the trees promote 
stands that are resilient to insects and disease.” 16 
U.S.C. § 6591b(b)(1)(A). In this case, the Forest 
Service concluded, based on scientific research and 
analysis by its experts, that no old growth would be 
removed in conjunction with the Project. An agency 
must have discretion to rely upon the reasonable 
opinions of its own qualified experts. See Ilano, 928 
F.3d at 783. Accordingly, the Ninth Circuit opined that 
the Forest Service's application of the CatEx was 
appropriate. 
 
The Forest Service’s decision to not prepare an EIS for 
the “Clean Up Amendments” to the Forest Plan 
regarding old-growth forest and elk hiding cover was 
not arbitrary or capricious. The court considered the 
old-growth standard, noting that the original and 
amended standards both require the Forest Service 
to strive to maintain 10% old-growth forest. But the 
amendment altered the scale over which that 
percentage must be achieved, moving from the 
“timber compartment” to the “mountain range” 
scale. NEC argued that the Forest Service's FONSI 
regarding the old-growth amendment was arbitrary 
and capricious.  
 
In evaluating the amendment, the Forest Service 
explained that the larger scale would yield more 
reliable data and was more consistent with the Forest 
Plan's original goal of achieving habitat diversity 
across the landscape. The Forest Service also 
evaluated the effects of the amendment, determining 
that it would not affect wildlife associated with old-
growth forest and also that it would likely cause an 
increase in old growth in the long term. Given these 
determinations, even if old growth may vary from one 

timber compartment to the next, the court found it 
was not arbitrary or capricious for the Forest Service 
to conclude that the new scale would not have a 
significant impact on the environment. 
 
The court rejected NEC’s claim that the 10% old-
growth requirement, which now applies to “lands 
classified as forested,” previously applied to a larger 
area. Logically, the Forest Service can “strive to 
maintain” old-growth only where it exists. 
Accordingly, the previous standard's requirement of 
maintaining 10% old-growth cover in timber 
compartments “containing suitable timber” 
necessarily applied to forested areas. The court 
disagreed with the claims that the Forest Service, in 
amending the indicator-species standard, removed 
the only two indicator species for old-growth forest 
(i.e., northern goshawk and pine marten). Northern 
goshawk and pine marten continue to be indicators 
for “mature forest,” a category that includes old-
growth forest. The court considered the elk hiding-
cover standard, where the original and amended 
standards both require the Forest Service to maintain 
at least two thirds of hiding cover. The amendment 
again altered the denominator. Instead of 
maintaining two thirds of the “hiding cover associated 
with key habitat components,” the Forest Service 
must now maintain two thirds of specific tree species 
“on National Forest System lands” and “with at least 
40% canopy cover.” 
 
NEC challenged these changes as unsupported by the 
best available science, a requirement under the 
National Forest Management Act, NFMA. 36 C.F.R. § 
219.3. But in evaluating the hiding-cover amendment, 
the Forest Service considered a collaborative report 
prepared with the Montana Department of Fish, 
Wildlife, and Parks in 2013, which included a 
significant review of research on elk security. These 
findings supported the hiding-cover amendments, 
and the court gave the Forest Service deference in 
making the determination.  
 
NEC argued the Forest Service's FONSI regarding the 
hiding-cover amendments was arbitrary and 
capricious because the two-thirds requirement 
previously applied to the total area of the relevant 
landscape, but the pre-amendment standard 
contained no such language. Instead, the 
requirement was to maintain two thirds of the “hiding 
cover associated with key habitat components,” and 
the standard listed examples of such key habitats and 
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explained they would be “mapped on a site-by-site 
basis.”  
 
NEC similarly claimed the two-thirds requirement 
previously applied to all forested areas and not just 
those on the National Forest lands. But again, the old 
standard contained no such language and was tied to 
maintaining key habitat components where they 
already existed. They claimed that the amendment 
reduces hiding-cover protection by now applying to 
only some tree species. But the Forest Service named 
those species simply to point out trees “naturally 
capable” of providing sufficient cover. The Ninth 
Circuit found the amended standard was more 
precise but not less protective. It rejected the NEC’s 
claims and affirmed the lower court’s decision.  
 
Dissent (Circuit Judge Rawlinson): Judge Rawlinson 
affirmed in part and dissented in part.  He found that 
the Forest Plan amendments addressing old-growth 
and elk-hiding cover triggered the requirement for a 
Supplemental EIS. In analyzing the issue, Forest 
Service amended and substantially changed the old-
growth measurement by changing the unit of 
measurement (from ten percent old-growth amount 
measured at a “timber compartment level” to a 
“mountain scale level.”). The effect of the change was 
to allow the agency to declare that it had complied 
with the old growth standard if it could point to ten 
percent over-growth anywhere on the mountain 
range, even if the standard not met in the timber 
compartment area being affected by a particular 
project. Thus, this was a significant change that 
warranted a supplement statement to ensure that 
the affected species were not negatively impacted. 
 
Judge Rawlinson found the same as true for the 
amendments to the elk-hiding cover standard.  It 
substantially modified the standard of measurement 
without adequately exploring the effect of the newly 
adopted standard on the available elk-hiding cover. 
 

Forest Plan Standard 6(a)(5): Amended Standard 6(a)(5): 
Maintain at least two-thirds of the 
hiding cover associated with key 
habitat components over time… 
Key habitat components are 
important features for wildlife. 
They include moist areas 
(wallows, etc.); foraging areas 
(meadows and parks); critical 
hiding cover (see Glossary in 
Chapter VI for definition); 
thermal cover; migration routes; 
and staging areas. These areas 
will be mapped on a site-by-site 
basis during project area analysis. 

Vegetation treatment projects 
(e.g., timber harvest, thinning and 
prescribed burning) shall maintain 
at least two-thirds (2/3) of 
Douglas fir, lodgepole pine, and 
subalpine fir conifer forest cover 
types (on National Forest System 
lands), to function as hiding cover 
for elk at any point in time. 
Hiding cover will be assessed for 
an elk analysis unit (EUA) which 
is based on a collaborative 
mapping effort between the local 
state (MDFWP) wildlife biologist 
and the local Forest Service 
wildlife biologist… 

 
Judge Rawlinson found these omissions were 
inconsistent with the recommended amount of “good 
cover” from acknowledged experts in this field. See L. 
Jack Lyon, Et. Al, Coordinating Elk and Timber 
Management, FINAL REPORT OF THE MONTANA 

COOPERATIVE ELK-LOGGING STUDY, 1970-1985 9 (1985); 
see also Jack W. Thomas, et al., Wildlife Habitats in 
Managed Forests: the Blue Mountains of Oregon and 
Washington, 553 U.S.D.A. FOREST SERVICE HANDBOOK 

109 (Sept. 1979). Judge Rawlinson found that the 
Amendments to the Forest Plan entirely failed to 
consider important aspects of the amendments, 
rendering their adoption of the amendments 
arbitrary and capricious.  
 
Native Ecosystems Council v. Marten, No. 18-36067, 
807 Fed. Appx. 658 (9th Cir. April 7, 2020) (not for 
publication)  
Agency prevailed. 
 
Issues: Categorical Exclusion (Extraordinary 
Circumstances, Cumulative Effects).  
 
Facts: Native Ecosystems Council (NEC) challenged 
the Forest Service’s approval and application of a 
CatEx involving the Moose Creek Vegetation Project 
in Montana’s national forest. In a limited opinion, the 
Ninth Circuit affirmed the lower court grant of 
summary judgment in favor of the agency. 
 
Decision: First, the Ninth Circuit rejected NEC’s 
contention that the Forest Service violated the law by 
designating areas under the Healthy Forests 
Restoration Act (HFRA) without engaging in a NEPA 
analysis, by pointing out it was previously decided in 
a precedent- setting decision in Center for Biological 
Diversity v. Ilano, 928 F.3d 774 (9th Cir. 2019). The 
Ilano court held that landscape-area designations 
under HFRA do not trigger a requirement for NEPA 
analysis. 
 
NEC focused on one unit within the Project, called 
Unit 7, and on a field survey of that area conducted in 
2016. NEC concluded this survey, rather than the 
Forest Service’s “Old Growth Report,” represents the 
best scientific information, and NEC argued that the 
Forest Service erred by not taking the survey into 
account. The Ninth Circuit disagreed because the 
survey did not draw any conclusions about the 
presence of old growth in Unit 7. By contrast, the Old 
Growth Report covered the entire Project area and 
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was conducted for the specific purpose of assessing 
old-growth conditions. 
 
The Ninth Circuit rejected NEC’s claims that the Forest 
Service failed to consider cumulative impacts, and 
that the Forest Service’s determination that no 
extraordinary circumstances existed that would 
require further procedures under NEPA before 
approving the Moose Creek Vegetation Project was 
not arbitrary or capricious. NEC contended, 
specifically, that the forest clearing to be conducted 
through the Project, combined with past logging, 
would have a significant cumulative impact on species 
that thrive on “snag habitat.” 
 
The Ninth Circuit found the record did not support 
NEC’s claims. The Forest Service conducted a “Snag 
Habitat Report” to estimate the Project’s effect on 
snags (which are standing dead trees). That Report 
concluded that for all forest types except one, the 
number of snags per 100 acres would exceed the 
standards set by the governing Forest Plan. The sole 
exception was for a type of tree where the sample 
size was very small and of which no harvesting is 
scheduled under the Project. Therefore, the Forest 
Service was not arbitrary and capricious in applying a 
CatEx.  
 
Conservation Congress v. U.S. Forest Serv., No. 19-
15753, 805 Fed. Appx. 520 (Mem) (9th Cir. May 18, 
2020) (not for publication)   
Agency prevailed. 
 
Issues: Impacts, Alternatives. 
 
Facts: Conservation Congress, an environmental 
organization, challenged the Forest Service’s actions 
in connection with the approval of the Bagley Hazard 
Tree Abatement Project, designed to identify and 
remove fire-damaged trees that pose a danger to 
users of the Shasta-Trinity National Forest’s roadway. 
In a limited opinion, the Ninth Circuit affirmed the 
lower court grant of summary judgment in favor of 
the agency. 
 
Decision: The Ninth Circuit held that the Forest 
Service adequately considered the impact of post-fire 
logging on private land in its EA. The Forest Service 
estimated the reasonably foreseeable impact of 
private-land logging on the forest in general and on 
northern spotted owl habitat in particular, and 
developed an “environmental baseline, against which 
the incremental impact of a proposed project [was] 

measured.” Cascadia Wildlands v. Bureau of Indian 
Affairs, 801 F.3d 1105, 1111 (9th Cir. 2015). The 
Forest Service detailed the methodology used to 
quantify the impact of the Project, providing both the 
underlying data and illustrative maps.  
 
The Ninth Circuit opined that the Forest Service 
reasonably concluded that the Project did not require 
an EIS, but rather only an EA. See 40 C.F.R. § 1501.4. 
The Project would affect a small percentage of 
suitable owl critical habitat in the Shasta-Trinity 
National Forest, target only a narrow range of trees 
near open roads, and remove only damaged trees 
hazardous to roadway users. Although the Project 
would involve felling hazardous trees within two 
Inventoried Roadless Areas (“IRAs”) and one Late 
Successional Reserve (“LSR”), the Forest Service 
reasonably concluded that the impact on these areas 
was not significant, as only a small portion of the IRAs 
and LSR would be affected. 
 
Finally, the Ninth Circuit determined that the Forest 
Service did not err in refusing to adopt Conservation 
Congress’ proposed alternative, which was to 
conduct no logging or felling within IRAs, LSRs, and 
northern spotted owl critical habitat. Almost all of the 
Project area falls within one of those areas, and 
complete inaction in those areas would conflict with 
the Project’s objective of making existing roads safe 
for use. See N. Alaska Envtl. Ctr. v. Kempthorne, 457 
F.3d 969, 978 (9th Cir. 2006) (holding that an agency 
is not required to discuss alternatives that are 
“inconsistent with the basic policy objectives for the 
management of the area.”).  
 
Bitterroot Ridge Runners Snowmobile Club v. U.S. 
Forest Serv., No. 18-35875, 833 Fed. Appx. 89, 2020 
WL 6292628, (9th Cir. Oct. 27, 2020) (not for 
publication)  
Agency prevailed. 
 
Issue: Supplementation.  
 
Facts: An outdoor recreation club (“Bitterroot”) 
challenged the Forest Service's decision to close 110 
miles of trails to bicycles in two wilderness study 
areas (WSAs) and in two recommended wilderness 
areas (“RWAs”). In a short opinion, the Ninth Circuit 
affirmed the lower court grant of summary judgment 
in favor of the agency.  
 
Decision: Bitterroot argued that the Service's decision 
to close 110 miles of trails in the WSAs to bicycles 
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required a supplemental EIS (SEIS) because the DEIS 
proposed prohibiting bicycle use only in the RWAs. 
See 40 C.F.R. § 1502.9(d)(1) (stating the requirements 
for an SEIS). No SEIS is required if the change is a 
“minor variation of one of the alternatives discussed 
in the [DEIS]” and is “qualitatively within the 
spectrum of alternatives.” Russell Country Sportsmen 
v. U.S. Forest Serv., 668 F.3d 1037, 1045 (9th Cir. 
2011).  
 
The Ninth Circuit affirmed the lower court’s opinion 
that no SEIS was required. As to the first factor, the 
change was a minor variation of the proposal in the 
DEIS because it reduced the mileage available for 
bicycle use in the forest by only 9%.  As to the second, 
the change was “qualitatively within the spectrum of 
alternatives” because the bicycle use restrictions in 
WSAs were qualitatively the same as those proposed 
earlier in the RWAs, so comments about the latter 
apprised the agency of relevant environmental 
effects in both areas. See Russell Country, 668 F.3d at 
1049 (“[T]here is very little reason to believe the 
modified travel plan will have environmental impacts 
that the agency has not already considered.”). The 
Ninth Circuit held that the Service articulated a 
rational connection between the facts found and the 
choice made.  
 
Cottonwood Envtl. Law Ctr. v. U.S. Sheep Experiment 
Station, No. 19-35511, 827 Fed. Appx. 768 (Mem), 
2020 WL 6305976 (Mem) (9th Cir. Oct. 28, 2020)  
Agency prevailed. 
 
Issue: Impact Assessment.  
 
Facts: Cottonwood Environmental Law Center and 
other organizations (collectively, Cottonwood) 
challenged the U.S. Sheep Experiment Station’s and 
Agricultural Research Service’s (collectively, ARS) 
issuance of a ROD authorizing the grazing of sheep on 
Sheep Station lands in Southwest Montana’s 
Centennial Mountain.  In a limited opinion, the Ninth 
Circuit affirmed the lower court grant of summary 
judgment in favor of the agency. 
 
Decision: Cottonwood argued that the ARS violated 
NEPA by issuing a ROD that relies on a purportedly 
self-contradictory FEIS. The Ninth Circuit rejected 
Cottonwood’s arguments. The Ninth Circuit disagreed 
with Cottonwood’s contention that the NEPA analysis 
in the FEIS regarding human encounters with grizzly 
bears was arbitrary and capricious. NEPA does not 
“impose substantive environmental obligations on 

federal agencies” but “merely prohibits 
uninformed—rather than unwise—agency action.” 
Robertson v. Methow Valley Citizens Council, 490 U.S. 
332, 351, 109 S.Ct. 1835 (1989). The Ninth Circuit 
found it was clear that ARS took a “hard look” at the 
consequences of continued sheep grazing in 
Montana's Centennial Mountains. 
 
Cottonwood relied on a case where the agency 
changed its decision on the same factual record 
within a two-week period without a reasoned 
explanation for its change in course. Organized 
Village of Kake v. U.S. Dep’t of Agriculture, 795 F.3d 
956, 969 (9th Cir. 2015) (en banc). The Ninth Circuit 
distinguished Kake, finding that the ARS did not 
change its course but instead characterized bear 
encounters differently in different parts of the FEIS in 
the course of assessing environmental impacts. It 
found that the FEIS addressed Cottonwood’s 
concerns about “new information” about bear 
encounters, and not only described the 2008 bear 
encounters but also specifically responded to 
Cottonwood’s public comment to the DEIS regarding 
sheep herders being “chased,” noting the protocols in 
place for sheepherder–grizzly bear encounters. 
 
The Ninth Circuit discussed that, to the extent there 
were discrepancies in the FEIS's descriptions of grizzly 
bear encounters, they do not render the FEIS “so . . .  
misleading that the decisionmaker and the public 
could not make an informed comparison of 
alternatives.” Native Ecosystems Council v. Marten, 
883 F.3d 783, 795 (9th Cir. 2018).  The Ninth Circuit 
held that the FEIS provided the public adequate 
access to information about the impact of” 
sheepherding on grizzly bears and their interactions 
with humans. WildEarth Guardians v. Mont. 
Snowmobile Ass'n, 790 F.3d 920, 927 (9th Cir. 2015).  
 
 
U.S. DEPARTMENT OF DEFENSE 
 
Tinian Women Ass’n v. U.S. Dep’t of the Navy, 976 
F.3d 832 (9th Cir. 2020) 
Agency prevailed.  
 
Issues: Standing, Connected Action 
(segmentation), Cumulative Impacts.  
 
Facts: The Tinian Women Association and other 
environmental groups (collectively, TWA) 
challenged the U.S. Navy’s (Navy) decisions to 
relocate troops from Okinawa, Japan to Guam and 
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to construct training facilities on Northern Mariana 
Islands, pursuant to treaty obligation with Japan.   
 
In October 2005, the United States and Japan 
signed the U.S.-Japan Alliance Agreement (the 
Agreement) to “adapt [their] alliance to the 
changing regional and global security 
environment,” resulting in the determination to 
move Marine troops from Okinawa to Guam.  The 
Agreement aimed to strengthen the countries’ 
long-standing security alliance by realigning 
American forces in Japan to reduce “burdens on 
local communities, including those in Okinawa.” 
Consequently, the US agreed to relocate 
approximately 8,000 Marines — including 
relocating the headquarters of the III Marine 
Expeditionary Force to Guam, with Japan providing 
more than $6 billion in funding. The two countries 
also planned to expand bilateral training 
throughout Japan and the Pacific. The United States 
and Japan memorialized these commitments in a 
February 2009 treaty that specifically provided 
that the “Government of the United States of 
America shall consult with the Government of 
Japan in the event that the Government of the 
United States of America considers changes that 
may significantly affect facilities and infrastructure 
funded by Japanese cash contributions.”  
 
In preparation for relocation of the Marines forces, 
the Navy established the Joint Guam Program 
Office (JGPO) and instructed the Marines to identify 
operational and training requirements for 
relocating troops both on Guam and the 
Commonwealth of the Northern Mariana Islands 
(CNMI).  In 2007, the Navy published a NOI to 
prepare an EIS, explaining that “[t]he purpose and 
need of the proposed action is to fulfill U.S. 
government national security and alliance 
requirements in the Western Pacific Region.” 
 
As the internal debate between the Marine Corps 
and the United States Pacific Command about the 
scope of the relocation roiled, in 2009, the 
Secretary of the Navy determined the Marines’ 
proposal to establish expanded training 
capabilities in the region required a “holistic 
assessment” of troop levels that should not be 
undertaken “in a series of ‘kneejerk’ decisions that 
may not necessarily be tied together or 
complementary with long term U.S. strategy.” 
 
The Navy issued the Relocation EIS in July 2010, 
which 

addressed the relocation of approximately 8,000 
Marines to Guam, including the development and 
construction of training facilities on Guam and 
Tinian, one of the three principal islands of CNMI. 
The EIS analyzed several proposed training 
facilities, including one live-fire training range 
complex on Guam, and four training ranges on 
Tinian. The five ranges met individual and small 
unit training needs, “replicat[ing] existing 
individual-skills training capabilities on Okinawa.” 
Because the ranges “[did] not provide for all 
requisite collective, combined arms, live, and 
maneuver training,” the relocated Marines would 
need to travel to “sustain core competencies.” 
Noting that the Marine Corps ultimately hoped to 
conduct integrated core competency training, the 
EIS explained that such a decision, along with the 
“suitability of CNMI to meet” this need, would be 
reviewed in 2010 during the Quadrennial Defense 
Review. Two months later, the Navy published its 
2010 ROD. The Navy deferred its decision to 
construct the live-fire training facility on Guam 
until it completed analysis under the NHPA. 
 
In February 2012, the Navy issued an additional 
NOI  
for a supplemental EIS (Relocation SEIS) to 
“evaluate the potential environmental 
consequences that may result from construction 
and operation of a live-fire training range complex 
and associated infrastructure on Guam.” The 
Relocation SEIS was to address five alternative 
sites for the live-fire training range complex on 
Guam. In 2015, the Navy issued a ROD for the 
Relocation SEIS that approved the construction of 
a live-fire training range complex on Guam at a 
different location. 
 
The Navy published another NOI, the CNMI Joint 
Military Training EIS/Overseas EIS (“CJMT Draft 
EIS”). The draft proposed creating additional range 
and training areas within the CNMI to address 
“unfilled unit level and combined level military 
training requirements in the Western Pacific.” The 
Pacific Command proposed four training range 
complexes on Tinian and two training range 
complexes on Pagan, a volcanic island to the north. 
A deluge of comments followed, and the Navy 
decided to issue a revised draft with new 
alternatives and studies, and is undergoing 
revision.  
 
TWA alleged the Navy violated NEPA and the 
Administrative Procedure Act (APA) by failing to 
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Consider: (1) the impact of all mission essential 
training for Guam-based Marines; and, (2) stationing 
alternatives beyond Guam and the CNMI. The district 
court granted summary judgment on the first claim in 
favor of the Navy and dismissed TWA's second claim. 
The court also concluded that the group waived a 
third claim challenging the Relocation EIS,  and denied 
leave to amend. 
 
Decision: TWA launched a two-pronged attack on 
the Navy's decision to relocate troops to Guam and 
construct training facilities on the CNMI. First, it 
argued the two decisions are “connected actions” 
that must be assessed in a single EIS. See 40 C.F.R. 
§ 1508.25(a)(1). Alternatively, TWA contended 
that because the proposed training sites discussed 
in the CJMT Draft EIS will magnify the 
environmental effect 
of relocating Marines to Guam, these “cumulative 
impacts” must be addressed in the Relocation EIS. 
See id. § 1508.25(a) (2).  
 
Actions are connected if they “[a]utomatically 
trigger other actions which may require EISs,” 
“[c]annot or will not proceed unless other actions 
are taken previously or simultaneously,” or “[a]re 
independent parts of a larger action and depend on 
the larger action for their justification.” 40 C.F.R. § 
1508.25(a)(1). However, NEPA does not require an 
agency to treat actions as connected if they have 
independent utility and purpose. Great Basin Mine 
Watch v. Hankins, 456 F.3d 955, 969 (9th Cir. 
2006). For instance, “[w]hen one of the actions 
might reasonably have been completed without the 
existence of the other, the two actions have 
independent utility and are not ‘connected’ for 
NEPA's purposes.” Id. This is true even where each 
action might “benefit from the other's presence,” 
Nw. Res. Info. Ctr. v. Nat'l Marine Fisheries Serv., 56 
F.3d 1060, 1068 (9th Cir. 1995), or where the 
actions have “overlapping, but not co-extensive 
goals,” Pac. Coast Fed'n of Fishermen's Ass'ns v. 
Blank, 693 F.3d 1084, 1098 (9th Cir. 2012). 
 
The Ninth Circuit concluded that the Marine 
relocation and the placing of training facilities on 
Tinian were not connected for the purposes of an EIS. 
The court focused that the Relocation EIS laying out 
multiple reasons for the relocation of Marines from 
Okinawa to Guam: positioning troops to defend the 
United States and its Pacific territories, providing a 
powerful presence in the Pacific region, fulfilling a 
commitment to Japan, and defending American, 
Japanese, and other allies’ interests. Meanwhile, the 

CJMT Draft EIS explained the rationale for placing 
range and training facilities on Tinian and Pagan: they 
would “reduce joint training deficiencies for military 
services” and be able to “support ongoing operational 
requirements, changes to U.S. force structure, 
geographic repositioning of forces, and U.S. training 
relationships with allied nations.” The Ninth Circuit 
found they were overlapping but not co-extensive.   
 
TWA argued the Navy violated NEPA's mandate that 
an EIS must consider cumulative impacts. A 
“cumulative impact” is “the impact on the 
environment which results from the incremental 
impact of the action when added to other past, 
present, and reasonably foreseeable future actions 
regardless of what agency (Federal or non-Federal) or 
person undertakes such other actions.” 40 C.F.R. § 
1508.7; see Ecology Ctr. v. Castaneda, 574 F.3d 652, 
666 (9th Cir. 2009). The rationale for evaluating 
cumulative impacts together is to prevent an agency 
from “dividing a project into multiple actions” to 
avoid a more thorough consideration of the impacts 
of the entire project. Native Ecosystems Council v. 
Dombeck, 304 F.3d 886, 894 (9th Cir. 2002). 
 
The court considered the standard that TWA only 
needed to show the potential for cumulative impact. 
The lower court found that TWA met this low burden 
but deferred the requirement for the Navy to address 
any cumulative impact in the EIS for the proposed 
range and training areas on Tinian and Pagan in the 
CJMT Draft EIS. TWA argued this was in error; 
however, the Ninth Circuit discussed that agencies 
can consider the cumulative impacts of actions in a 
subsequent EIS when the agency has made clear it 
intends to comply with those requirements and the 
court can ensure such compliance. By issuing a NOI to 
prepare an EIS for the training and ranges in the 
CNMI, the Navy “impliedly promised” to consider the 
cumulative effects of the subsequent action in the 
future EIS.  
 
TWA claimed that the Navy failed to consider 
stationing alternatives beyond Guam and the CNMI 
for Marines relocating out of Okinawa. The court 
disagreed; although the agreement between the 
United States and Japan has been amended in the 
past to decrease the number of troops relocated to 
Guam, the resolution TWA sought would stretch the 
agreement beyond recognition. The treaty provided 
that the Marines “and their approximately 9,000 
dependents will relocate from Okinawa to Guam.” 
Granting the relief TWA sought would necessarily 
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rescind the decision to relocate the troops to Guam, 
resulting in an order to the executive branch to 
rescind or modify the agreement. Indeed, even the 
amended agreement maintains the relocation of 
thousands of Marines from Okinawa to Guam. As in 
Salmon Spawning, even if the Navy's action was 
procedurally flawed, “a court could not set aside the 
next, and more significant, link in the chain—the 
United States’ entrance into the Treaty.” Salmon 
Spawning & Recovery All. v. Gutierrez, 545 F.3d 1220, 
1227 (9th Cir. 2008). The Ninth Circuit held that TWA's 
second claim is not redressable by the judicial branch 
and must be dismissed for lack of standing. 
 
Finally, the parties dispute whether the TWA waived 
a third claim — that the Navy failed to supplement 
the Relocation Final EIS after the 2012 Roadmap 
Adjustments that created substantial changes to the 
proposed action, such as changes to the exact Marine 
Corps units that would be relocated and the full-range 
of weapons, and training in the CNMI, that they would 
need. The Ninth Circuit discussed that because TWA 
explicitly raised the failure to supplement claim for 
the first time in summary judgment briefing, more 
than two years after the litigation commenced and 
six months after the administrative record was filed, 
and because it gave no prior notice to the Navy and 
requested leave to amend only after moving for 
summary judgment, the claim failed.  
 
 
U.S. DEPARTMENT OF THE INTERIOR 
 
General Land Office v. U.S. Dep’t of the Interior, 947 
F.3d 309 (5th Cir. 2020) 
Agency prevailed its NEPA claim. 
 
Issue: Federal Action.  
 
Facts: The General Land Office of the State of Texas 
challenged FWS’ listing and proposed delisting of an 
endangered species. The FWS 
 listed the Golden-Cheeked Warbler as an 
endangered species in 1990. Approximately twenty-
six years later, the FWS denied a petition asking it to 
delist the Warbler. The General Land Office claimed 
that both of these decisions are invalid. The Fifth 
Circuit affirmed the lower court’s grant of summary 
judgment in favor of the agency involving the NEPA 
claim.  
 
Decision: The Ninth Circuit considered the merits of 
the General Land Office’s NEPA claim to the extent 

that the claim challenged the FWS’s 2016 decision to 
deny the delisting petition. The district court’s 
decision dismissing the claim under Rule 12(b)(6) is 
subject to de novo review. Ctr. for Biological Diversity, 
Inc. v. BP Am. Prod. Co., 704 F.3d 413, 421 (5th Cir. 
2013).  NEPA does not require agencies to prepare an 
EIS if the agency’s discretion is constrained by law 
such that it could not consider the information that 
would be contained in such a statement as part of its 
decisionmaking process. Dep’t of Transp. v. Public 
Citizen, 541 U.S. 752, 769-70, 124 S. Ct. 2204 (2004).  
 
The ESA prohibits FWS from considering the 
information that would be contained in an EIS when 
deciding whether to list or delist a species as 
endangered or threatened. The ESA carefully details 
the five biological factors that can render a species 
endangered or threatened, 16 U.S.C. § 1533(a)(1), 
and it requires decisions about whether a species is 
or is not endangered or threatened to be made 
“solely on the basis of the best scientific and 
commercial data available.” Id. § 1533(b)(1)(A).  The 
Sixth Circuit opined:  
 

[T]he statutory mandate of ESA prevents the 
[Service] from considering the environmental 
impact when listing a species as endangered or 
threatened.... The impact statement cannot 
insure the agency made an informed decision 
and considered environmental factors where the 
agency has no authority to consider 
environmental factors. As far as the 
determination to list a species is concerned, 
preparing an impact statement is a waste of time.  

 
Pac. Legal Found. v. Andrus, 657 F.2d 829, 836 (6th 
Cir. 1981).  
 
Since FWS did not need to prepare EIS for its listing 
decisions, EAs — which help agencies figure out 
whether they need to prepare EIS — are likewise 
unnecessary. FWS did not violate NEPA or its 
implementing regulations when it declined to delist 
the Warbler, and the court found that the district 
court correctly granted the FWS’s motion to dismiss.  
 
Friends of Animals v. Romero, 948 F.3d 579 (2d Cir. 
2020)  
Agency prevailed.   
 
Issues: Alternatives, Impact Assessment (scientific 
accuracy). 
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Facts: Friends of Animals (Friends) challenged the 
NPS’ adoption of white-tailed deer management plan 
for Fire Island National Seashore, a barrier island 
national park.   
 
As a matter of background, Fire Island is a narrow 32-
mile long barrier island off the south shore of Long 
Island. It is home to the Seashore, which runs from 
the Robert Moses State Park in the west to the end of 
the island in the east. The Seashore was established 
in 1964 as part of the National Park System, for “the 
purpose of conserving and preserving for the use of 
future generations certain relatively unspoiled and 
undeveloped beaches, dunes, and other natural 
features within Suffolk County, New York, which 
possess high value[ ] to the Nation as examples of 
unspoiled areas of great natural beauty in close 
proximity to large concentrations of urban 
population.” 16 U.S.C. § 459e(a). 
 
Over the past forty years, the deer population on the 
Seashore has grown substantially, negatively 
affecting the Seashore’s vegetative and cultural 
resources and increasing the number of undesirable 
human-deer interactions.  
 
The explosion of the deer population in the 1970s 
brought concerns about Lyme disease and the deer’s 
destruction of the Seashore’s vegetation. As a result, 
in the 1980s, Seashore staff, along with academic and 
agency scientists, began to study the deer. 
 
NPS initiated the NEPA planning process in October 
2010. Its goal was to “develop a deer management 
strategy that supports protection, preservation, 
regeneration, and restoration of native vegetation 
and other natural and cultural resources at the 
Seashore and reduces undesirable human-deer 
interactions in the Fire Island communities. Reducing 
the harm to the vegetation in the Sunken Forest and 
the William Floyd Estate was a particular priority. 
 
To prepare to develop the EIS, NPS began the 
“scoping process” to determine the issues the Plan 
should address, which included internal 
interdisciplinary team (IDT) meetings to identify the 
“purpose, need, and objectives” of the Plan.  The IDT 
included NPS staff from various offices, NPS 
consultants, and staff from the US Geological Survey 
Patuxent Wildlife Research Center.  It continued to 
meet throughout the NEPA process; its role was to 
develop the alternatives that the EIS would evaluate 
in further detail. 

 
In June 2011, NPS convened a Science Advisory Team 
(the SAT) of fourteen experts to answer technical 
questions from the IDT. It was tasked with 
considering how the deer population was affecting 
natural and cultural resources and creating social 
issues, particularly in the Communities, the Sunken 
Forest, and the William Floyd Estate. The SAT 
conducted eight conference calls, each scheduled to 
last approximately four hours, between June 2011 
and February 2012. The SAT provided two reports to 
the IDT, a summary report in December 2011, and its 
final recommendations (the SAT Final Report) in 
February 2012. 
 
Having received the SAT’s recommendations, the IDT 
took part in a series of workshops (the Alternatives 
Development Workshops) and calls (the Alternatives 
Refinement Calls) to develop and refine the range of 
alternatives that the EIS would consider for dealing 
with the deer problem at the Seashore. The first 
Alternatives Development Workshop was held over a 
three-day period in December 2011. The SAT 
provided a summary of its recommendations in 
advance of that workshop. After it received the SAT 
Final Report, the IDT held a second Alternatives 
Development Workshop over two days in June 2012. 
It continued to meet, via telephone, for five 
Alternatives Refinement Calls between August and 
September 2012 to further discuss specific issues and 
distill the alternatives. Members of the SAT attended 
both the Alternatives Development Workshops and 
the Alternatives Refinement Calls. 
 
This process culminated in the issuance of a Final EIS 
in December 2015 and a ROD in April 2016. The EIS 
considered four alternative plans to manage the deer 
problem at the Seashore. Alternative A, the no action 
alternative, involved the continuation of “current 
management actions, policies, and monitoring efforts 
related to deer and their effects.” It was rejected 
because it did not further the Plan’s objectives as “no-
action would be taken to reduce deer numbers or 
effect a change in conditions that are the basis for the 
purpose of and need for action.” Alternatives B, C, 
and D, the action alternatives, all contained certain 
common elements to manage the adverse effects of 
the deer population: enhanced public education and 
outreach, fencing at the Sunken Forest and the 
William Floyd Estate, enhanced deer population and 
vegetation monitoring, and coordination with the 
New York State Department of Environmental 
Conservation. 
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Each action alternative also proposed a Seashore-
wide target deer density of 20-25 deer per square 
mile. The EIS considered, but dismissed from further 
analysis, the use of site-specific target deer densities 
for different areas within the Seashore, rather than a 
Seashore-wide target deer density. Alternative B 
recommended the use of a fertility control agent, 
while Alternatives C and D used direct reduction 
methods such as sharpshooting, capture and 
euthanasia, and public deer hunting. 
 
Once the population had been reduced, Alternative B 
planned to use the fertility control agent to maintain 
the target deer density. Alternative C contemplated 
the continued use of the direct reduction methods to 
maintain the target deer density, and Alternative D 
suggested a combination of direct reduction and 
fertility control. 
 
Each of the action alternatives included additional 
methods to manage the deer in the areas where they 
were particularly problematic: the Communities, the 
Sunken Forest, and the William Floyd Estate. Within 
the Communities, Alternative B proposed to relocate 
deer that were approaching humans to the 
Wilderness, while Alternatives C and D proposed to 
capture and euthanize such deer. All three action 
alternatives proposed erecting a fence around the 
Sunken Forest and moving the deer out of that area. 
Finally, each action alternative proposed various 
fencing options for the William Floyd Estate. 
Alternative D contemplated a permanent fence 
around the historic core and moving the deer out of 
the fenced area. The goal of the fencing was to 
eliminate the deer entirely from the Sunken Forest 
and the William Floyd Estate’s historic core. 
 
Ultimately, NPS chose a modified version of 
Alternative D because it “reduce[d] deer density 
quickly, providing immediate relief from the adverse 
impacts of deer browsing, and because it 
incorporates a wider range of management options 
than the other alternatives evaluated,” providing “for 
both an efficient initial removal of deer and flexibility 
in management methods to address future control of 
deer density in different ways.”  
 
In 2015, after years of study, NPS approved the Plan 
to reduce the deer population on the Seashore and 
manage the impact of the remaining deer. FOA 
contends that NPS’s EIS and its decision to approve 
the Plan violated NEPA because the agency (1) lacked 

essential information, (2) failed to take a hard look at 
the environmental consequences of its action, (3) 
implemented a Seashore-wide target deer density 
despite a lack of evidence to support that decision, 
and (4) failed to consider all the reasonable 
alternatives. The Second Circuit affirmed the lower 
court’s grant of summary judgment in favor of the 
agency.  
 
Decision: Friends argued that NPS violated NEPA 
because it lacked information about deer movement 
on the Seashore. The agency is excused from 
obtaining the information if the cost of doing so is 
exorbitant or if the means to obtain it are unknown, 
but, in that case, the EIS must state “that such 
information is incomplete or unavailable,” and it must 
provide other information to help analyze the 
reasonably foreseeable significant adverse impacts 
on the human environment. Id. § 1502.22(b). 
 
Friends asserted that information about the deer 
movement across the Seashore was essential. The 
court did not find that any information was lacking in 
the SAT Final Report about deer movement to make 
a recommendation or that NPS needed that 
information to develop the alternatives. Over the 
course of its numerous conference calls, the SAT 
reviewed a large quantity of scientific literature.  NPS 
was not required to obtain the information about 
deer movement because it was not essential to a 
reasoned choice among alternatives.  
 
Friends argued that NPS failed to take a “hard look” 
at the differences between the deer population on 
the eastern and western portions of the island when 
making its decision. The court found evidence that 
the deer populations on the eastern and western 
portions of the island differ and that, at some points 
in their many conference calls, members of the SAT 
indicated that it might be beneficial to distinguish 
between the two populations. The SAT Final Report 
did not state that the eastern and western portions of 
the Seashore need to be managed differently, but it 
does provide specific recommendations for the 
Communities, the Sunken Forest, and the William 
Floyd Estate, which lie from west to east on the 
Seashore.  
 
The court reiterated that the NPS was not bound by 
the SAT’s recommendations. The SAT was convened 
to “[p]rovide scientific based input (both natural and 
social) for consideration by the [IDT].” The SAT Final 
Report was simply information for the IDT to consider 
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as it developed the alternatives. (“[The Final SAT 
Report] was used to inform the development of the 
alternatives.”). In fact, rather than stating that its 
approach was the only permissible way to proceed, 
the SAT Final Report recognized that each of its 
recommendations presented difficulties and NPS 
would have to balance various factors “in developing 
a plan for action.”  
 
Moreover, although NPS’s chosen plan implemented 
a Seashore-wide target deer density, rather than site-
specific targets for different regions, it also included 
distinctive management actions in the Communities, 
the Sunken Forest, and the William Floyd Estate. 
Accordingly, despite Friends’ contention, to the 
extent that the SAT Final Report can be read as a 
recommendation to distinguish between the eastern 
and western portions of the Seashore, the NPS 
followed that recommendation. 
 
The Second Circuit held that the NPS made a 
reasoned decision after years of discussion and study 
by numerous experts. First, NPS had information from 
the studies conducted over the thirty years prior to 
the start of the NEPA process. Second, it held internal 
meetings to identify the Plan’s objectives. Third, it 
enlisted the help of numerous experts to provide 
technical expertise, including the SAT and staff from 
the New York State Department of Environmental 
Conservation (NYS DEC) and the United States 
Department of Agriculture’s Animal and Plant Health 
Inspection Service (USDA). Fourth, upon receiving the 
SAT’s recommendations, it held a series of multi-day 
workshops and numerous calls where it discussed 
those recommendations. In short, it is abundantly 
clear that NPS took a hard look at the environmental 
consequences of the Plan. 
 
The Second Circuit held that NPS presented a rational 
basis for its decision to employ a Seashore-wide 
target deer density.  The court found the decision did 
not conflict with the recommendations of the SAT and 
the IDT.  Rather than being contrary to the IDT’s 
recommendations, the record reveals that the 
decision to use a Seashore-wide target deer density, 
rather than site-specific targets, was developed at an 
IDT meeting. The IDT discussed the difficulties 
associated with site-specific and Seashore-wide 
target deer densities and considered “whether it is 
practical to have different densities for different 
areas in the seashore and whether it is possible to 
achieve the densities in such small areas.”  
 

Ultimately, NPS ruled out a site-specific deer density 
target approach in favor of a Seashore-wide target 
deer density in part because it lacked site-specific 
information about how the lowered deer density 
would affect Seashore resources. Instead, the 
Seashore-wide target density was intended to 
balance anticipated benefits associated with a 
reduced deer population with consideration for 
available resources and the cost of implementation.  
 
NEPA is not an animal protection statute, and the 
deer – as sympathetic as such sentient creatures are 
– are only one of the many environmental factors the 
agency was required to, and did, consider. Second, 
there is evidence that the Seashore-wide target deer 
density level furthers the Plan’s objectives to protect 
native vegetation and promote its natural 
regeneration. NPS conducted preliminary vegetation 
sampling at numerous areas on the Seashore, 
including the Sunken Forest, Talisman, and Blue 
Point, the results of which “clearly point[ed] to a 
decline in tree seedlings, shrubs, herbaceous annuals, 
and perennials due to browsing from a high density of 
deer.” In sum, because NPS has articulated a rational 
basis for its choice, the Ninth Circuit held that its 
decision was neither arbitrary nor capricious. 
 
Friends argued that NPS violated NEPA because it did 
not adequately consider all of the reasonable 
alternatives. In addition to a no-action alternative, 
NPS considered three action alternatives. Each of the 
action alternatives included measures to reduce the 
deer population that ranged in severity from fertility 
control to sharpshooting. The action alternatives 
shared common elements, like public education and 
fencing, that were aimed at managing the impacts of 
the remaining deer population. Friends argues that 
NPS was obligated to consider an alternative that 
contained those elements but did not include any 
strategy to reduce the deer population. 
 
The NEPA process was initiated because, after years 
of study, NPS determined that the increase in the 
deer population was negatively affecting the 
Seashore. One of the Plan’s objectives is to “[m]anage 
a viable white-tailed deer population in the Seashore 
that is supportive of the other objectives for this 
plan/EIS.” Those other objectives include, among 
other things, promoting natural regeneration of 
native vegetation and protecting vegetation 
communities from a high level of deer browsing. In 
order to achieve those vegetation objectives, NPS 
reasonably determined that a reduction in the deer 
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population was necessary. Without a mechanism to 
reduce the deer population, Friends’ proposed 
alternative fails to further the Plan’s vegetation 
objectives.  
 
A review of NPS’s rationale for rejecting Alternative B, 
which did contain a mechanism to reduce the deer 
population, demonstrates the insufficiency of 
Friends’ proposal. Alternative B contained the six 
elements Friends proposes, along with the use of a 
fertility control agent to reduce the deer population. 
It was rejected because it would take too long to 
reduce the deer population even with the fencing at 
the Sunken Forest and the William Floyd Estate. If use 
of the fertility control agent did not achieve the deer 
density goal, the adverse impacts to vegetation could 
reach a “tipping point” from which recovery might 
not be possible.  
 
Given that the agency thoroughly examined that 
alternative, which contained a method to reduce the 
deer population, and reasonably concluded that it 
would not further the Plan’s objectives, there is no 
question that Friends’ proposed alternative, which 
contains no mechanism to reduce the deer 
population, would not “partially or completely” meet 
the Plan’s goals. As a result, NPS was not obligated to 
consider it. 
 
Circuit Judge Newman wrote a concurrence, 
distinguishing his reasoning involving the majority’s 
analysis of the CEQ’s regulation because Judge 
Newman would apply the reasoning under the CEQ 
Regulations for incomplete or unavailable 
information, 40 C.F.R. 1502.22.  
  
Stand Up for California! v. U.S. Dep’t of the Interior, 
959 F.3d 1154 (9th Cir. 2020)  
Agency did not prevail on its NEPA claim. 
 
Issue: Federal Action (thresholds).  
 
Facts: An assortment of organizations, individuals and 
a religious organization (collectively, Stand Up) 
challenged DOI’s issuance, under the Indian Gaming 
Regulatory Act (IGRA), of Secretarial Procedures 
which authorize the North Fork Rancheria of Mono 
Indians to operate class III gaming activities on a 
parcel of land in Madera, California.   
 
In 2005, the North Fork Rancheria of Mono Indians 
(North Fork)—a federally recognized Indian tribe—
submitted a fee-to-trust application for the United 

States Department of the Interior (DOI) to take 305 
acres of land in Madera, California (Madera Parcel), 
into trust to be developed into a hotel and casino. In 
reviewing the fee-to-trust application, the DOI 
completed an EIS under NEPA and made a conformity 
determination under the CAA, which were both 
upheld as valid in a legal action challenging the fee-
to-trust determination. Stand Up for California! v. 
Dep't of the Interior, 204 F. Supp. 3d 212, 323 (D.D.C. 
2016). 
 
After the State of California voters vetoed the Tribal-
State compact to govern gaming activities on the 
Madera Parcel, and the state refused to negotiate 
another compact, and when no agreement was 
reached between the parties, the district court 
appointed a mediator, who adopted North Fork's 
proposed compact. When California did not consent 
to the proposed compact, the mediator submitted 
the proposed compact to the Secretary to prescribe 
Secretarial Procedures consistent with the mediator-
selected compact, authorizing class III gaming on the 
Madera Parcel, pursuant to 25 U.S.C. § 
2710(d)(7)(B)(vii). The Secretary issued those 
Secretarial Procedures on July 29, 2016. Stand Up 
claimed that DOI’s Secretarial Procedures triggered 
NEPA, and an analysis should be been conducted.  
 
The Ninth Circuit vacated and remanded the case to 
address the NEPA question of federal action; the 
lower court previously granted summary judgment in 
favor of the agency involving the NEPA claim.  
 
Decision: The Ninth Circuit reviewed the district 
court's conclusion that the Secretary had no 
obligation to complete an EIS under NEPA based on 
the district court's determination that the Secretary 
lacks all discretion to comply with any other federal 
laws besides IGRA. 
 
NEPA was enacted to “provide[ ] the necessary 
process to ensure that federal agencies take a hard 
look at the environmental consequences of their 
actions.” San Diego Navy Broadway Complex Coal. v. 
United States Dep't of Def., 817 F.3d 653, 659 (9th Cir. 
2016). Under NEPA, an agency is required to conduct 
an EIS for all “major Federal actions significantly 
affecting the quality of the human environment,” 42 
U.S.C. § 4332(2)(C), so long as the agency has some 
control over preventing the environmental effects—
the so-called “rule of reason.” Dep't of Transp. v. Pub. 
Citizen, 541 U.S. 752, 767, 770, 124 S.Ct. 2204 (2004) 
(for the requirement to apply, the agency's action 
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must have a “reasonably close causal relationship” 
with the environmental effect, and “where an agency 
has no ability to prevent a certain effect due to its 
limited statutory authority over the relevant actions, 
the agency cannot be considered a legally relevant 
‘cause’ of the effect”). 
 
The district court determined that the Secretary 
lacked the requisite discretion and control to be 
required to conduct an EIS. The district court pointed 
to the language of IGRA, which provides that “the 
Secretary shall prescribe . . .  procedures . . . which are 
consistent with the proposed compact selected by 
the mediator . . . , the provisions of [IGRA], and the 
relevant provisions of the laws of the State.” 25 U.S.C. 
§ 2710(d)(7)(B)(vii). Noting the statute's use of 
mandatory language (“shall”), the district court read 
the provision to contain an exhaustive list of 
authorities to be considered. The Ninth Circuit 
disagreed with the lower court, stating that NEPA 
“[w]e have recognized only “two circumstances 
where an agency need not complete an EIS even in 
the presence of major federal action and ‘despite an 
absence of express statutory exemption’ ”: (1) “where 
doing so ‘would create an irreconcilable and 
fundamental conflict’ with the substantive statute at 
issue,” and (2) where, “in limited instances, a 
substantive statute ‘displaces’ NEPA's procedural 
requirements.” Id. at 963.  The Ninth Circuit found 
neither applied.  
 
The Ninth Circuit discussed the claim that the 
Secretary had no discretion whatsoever over the form 
of its Procedure – and did not read the command that 
Secretarial Procedures be “consistent with the 
proposed compact selected by the mediator . . .  the 
provisions of [IGRA], and the relevant provisions of 
the laws of the State,” 25 U.S.C. § 2710(d)(7)(B)(vii), 
to mean that the Secretary must in every case adopt 
the mediator-selected compact wholesale, without 
modification.  
 
The court considered that although the statute 
enumerates some authorities that the Secretary must 
consider, it does not by its terms preclude the 
Secretary from considering other federal law. Indeed, 
although other circuits have held that the Secretary's 
role in prescribing Secretarial Procedures is limited in 
certain ways, no court has ever held that the 
Secretary entirely lacks discretion to consider federal 
law at all in issuing Procedures. Public Citizen, which 
held that the “rule of reason” obviated NEPA's 
requirements, is distinguishable because that case 

involved a situation in which an agency 
unambiguously had no discretion to change the 
decision made by the President. See 541 U.S. at 770, 
124 S.Ct. 2204 (“Because the President, not FMCSA, 
could authorize (or not authorize) cross-border 
operations . . .  and because FMCSA has no discretion  
. . .  its EA did not need to consider the environmental 
effects arising from the entry.”). 
 
Given that IGRA did not foreclose all consideration of 
applicable federal laws by the Secretary when issuing 
Secretarial Procedures, there is no “irreconcilable and 
fundamental conflict” between IGRA and NEPA. 
Similarly, the implicit goal of IGRA to allow expedited 
authorization of tribal gaming, is not the same as “an 
unyielding statutory deadline for agency action” and 
does not rise to the level of a fundamental, 
irreconcilable conflict. IGRA also does not “displace” 
NEPA because it does not create any comparable 
process for ensuring environmental protection.  
 
The court analogized the that a construction in which 
the Secretary retains some discretion to consider and 
comply with applicable federal laws avoids a situation 
where the Secretary would potentially be required to 
violate federal law, including perhaps the 
Constitution, by issuing Secretarial Procedures—a 
situation which no doubt Congress did not intend.  
 
In short, the Ninth Circuit concluded that IGRA did not 
categorically bar application of NEPA because the two 
statutes are not irreconcilable and do not displace 
each other, and because a contrary result would 
contravene congressional intent and common sense. 
The Ninth Circuit vacated the district court's order 
and remanded for the district court to consider: (1) 
whether the Secretarial Procedures were a “major 
Federal action” triggering NEPA's requirements in the 
first place; (2) if so, whether the Secretary could rely 
on the prior EIS for present purposes; and (3) if the 
Secretary could not do so, whether to remand to the 
Secretary to comply with NEPA by supplementing the 
prior EIS. 
 
American Wild Horse Campaign v. Bernhardt, 963 
F.3d 1001 (9th Cir 2020)   
Agency prevailed. 
 
Issue: Assessment of Impacts 
 
Facts: A wild horse advocacy organization and an 
individual (collectively, American Wild) challenged 
BLM's decision to geld wild male horses and use an 
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immunocontraceptive vaccine on wild mares. The 
Ninth Circuit affirmed the lower court’s grant of 
summary judgment in favor of the agency.  
 
As a matter of background, public lands in the 
American West are home to thousands of wild, free-
roaming horses. Congress tasked BLM with 
preserving these “living symbols of the historic and 
pioneer spirit of the West,” while also balancing the 
needs of other wildlife and livestock that depend on 
the resources of public lands. 16 U.S.C. § 1331. When 
wild horses become too numerous for the land to 
support, Congress has mandated that BLM remove 
excess horses until it reestablishes ecological balance. 
Id. § 1333. 
 
In 2017, BLM determined that there was an 
overpopulation of wild horses in northeastern 
Nevada, and it developed a plan to restore ecological 
balance in the region. In an effort to remove as few 
horses as possible, BLM planned to adjust the sex 
ratio of the population, administer fertility control 
treatments to mares, and geld and release back to the 
range some male horses. 
 
The Antelope and Triple B Complexes comprise about 
2.8 million acres of public lands in northeastern 
Nevada and are home to thousands of wild horses. 
More than a decade ago, BLM established that those 
areas could sustain a total of between 899 to 1,678 
wild horses. In 2017, based on a current inventory of 
the lands, BLM determined that the Complexes 
contained an excess population of about 8,600 wild 
horses and that action was necessary to remove 
them. Once BLM made that determination, the Act 
required BLM to “immediately remove excess 
animals.” 16 U.S.C. § 1333(b)(2). 
 
BLM developed the Antelope and Triple B Complexes 
Gather Plan (“Gather Plan”) to address the excess, 
while also keeping its management activities to “the 
minimal feasible level.” Under the Gather Plan, BLM 
would remove the excess wild horses over a ten-year 
period. Horses will be gathered in phases as necessary 
to achieve a core breeding population at the low 
range of the appropriate management level. The plan 
also calls for adjusting sex ratios and administering 
fertility-control treatments to mares in order to slow 
population growth rates and increase intervals 
between gathers. 
 
In an effort to reduce the number of horses that need 
to be removed permanently from public lands and 

kept in long-term holding facilities, BLM would geld 
some male horses and release them back onto the 
range “where they can engage in free-roaming 
behaviors.” By doing so, BLM can reduce the breeding 
population to the low end of the appropriate 
management level, but keep the total population of 
horses at mid-range. The primary purpose of the 
gelding component is not to slow population growth, 
but to allow more horses to remain free-roaming than 
otherwise would be possible. 
 
Decision: America Wild argued that five intensity 
factors demonstrate that BLM’s Gather Plan may 
have a significant impact: (1) the Plan has highly 
uncertain effects; (2) the Plan has highly controversial 
effects; (3) the area has unique characteristics; (4) the 
decision establishes a precedent; and (5) the decision 
threatens a violation of the Wild Free-Roaming 
Horses and Burros Act. 40 C.F.R. § 1508.27(b)(3), (4), 
(5), (6), & (10). 
 

1. Highly Uncertain Effects 
 

When the possible effects of an agency's action are so 
“highly uncertain” that they raise “substantial 
questions” about whether the action will have a 
significant impact on the environment, the agency 
must prepare an EIS. 40 C.F.R. § 1508.27(b)(5). The 
Ninth Circuit held that BLM's plan to geld and release 
male horses to the range did not meet that threshold 
because gelding horses is not a new practice, and its 
effects are well understood. The EA thoroughly 
reviewed the research on the surgical procedure, on 
the effects of gelding on domesticated and semi-feral 
horses, on the effects of castration on other species, 
and on the natural social behavior of wild horses. BLM 
used the existing research to predict that those 
effects likely would be insignificant. 
 
The Ninth Circuit summarized that even though the 
agency did not have perfect information and had to 
extrapolate -- that did not make the possible effects 
“highly uncertain” and did not require the 
preparation of an EIS. While acknowledging that 
available research was not perfectly analogous, BLM 
used the existing evidence to assess the level of 
uncertainty and made “reasonable predictions on the 
basis of prior data” to conclude that there would be 
no significant environmental impact. Ctr. for 
Biological Diversity v. Kempthorne, 588 F.3d 701, 712 
(9th Cir. 2009). Although the EA did not always make 
BLM's reasoning explicit, we will “uphold a decision of 
less than ideal clarity if the agency's path may 
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reasonably be discerned.” Nat'l Ass'n of Home 
Builders v. Defs. of Wildlife, 551 U.S. 644, 658, 127 
S.Ct. 2518 (2007). 
 
Exactly what role geldings will play within the wild-
horse population when they return to the range is 
unknown, but BLM reasonably concluded that there 
was no reason to expect any behavioral change in 
individual geldings to be significant. BLM further 
concluded that the effects of gelding on individual 
horses would not be more significant than the effects 
of the alternative—permanently removing those 
horses from public lands. 
 
BLM likewise considered the effects on family 
structures among wild horses and reasonably 
concluded that there would be no significant effects. 
BLM cited a study finding that the presence of 
geldings did not disrupt relationships between mares 
and foals. BLM further noted that the plan will not 
geld a large enough number of males to substantially 
reduce population growth rates. Because the number 
of geldings will not be sufficient to affect reproductive 
patterns, it is less likely that geldings would 
significantly affect other family dynamics. BLM 
provided a scientific foundation for its assumptions 
and predictions. 
 
American Wild did not identify any evidence 
affirmatively showing that returning geldings to the 
range would affect herd behavior. And BLM engaged 
with the currently available scientific evidence either 
by discussing the studies expressly or by addressing 
the concerns that the research raised. American Wild 
pointed to the National Academy of Sciences (NAS 
The Ninth Circuit determined that report 
acknowledged the dearth of applicable scientific 
evidence and was ultimately inconclusive. Only one 
study of domestic horses found increased aggression 
in geldings; the court reasoned that a single study 
does not per se suffice to demonstrate highly 
uncertain effects. 
 
Finally, there was no other available information that 
BLM should, or could, have used to reduce the 
uncertainty about the effects of gelding and release. 
The Gelding Study, a five-year study commissioned by 
BLM in 2016, revealed BLM's opinion that the effects 
on herd behavior are not fully understood but does 
not suggest that BLM expects the effects to be 
significant—or even that there will be an effect at all.  
Compare National Parks & Conservation Ass'n v. 
Babbitt, 241 F.3d 722 (9th Cir. 2001), abrogated on 

other grounds as recognized by Monsanto Co. v. 
Geertson Seed Farms, 561 U.S. 139, 157, 130 S.Ct. 
2743 (2010) (finding that the scientific evidence 
revealed definite adverse effects); Ocean Advocates 
v. U.S. Army Corps of Engr’s, 402 F.3d 846, 867 (9th 
Cir. 2005) (identifying evidence that the agency's 
action would have an “unquestionably severe” effect 
on the environment; that the agency failed to collect 
available data, conduct projection analyses, or 
provide a “justification regarding why more definitive 
information could not be provided.”).  
 
The court clarified that BLM is not required to wait 
years before taking action simply because an ongoing 
study might shine light on an uncertainty that BLM 
reasonably predicts will be minor or nonexistent. 
 

2. Highly Controversial 
 
The effects of the Gather Plan are not “highly 
controversial.” 40 C.F.R. § 1508.27(b)(4). The 
evidence that American Wild identified did not cast 
serious doubt upon the reasonableness of the 
agency's conclusions. Mere opposition to an action 
does not, by itself, create a controversy within the 
meaning of NEPA regulations. BLM considered and 
addressed the existing literature in its environmental 
assessment and provided reasoning for its 
conclusions. See Native Ecosystems Council v. U.S. 
Forest Serv., 428 F.3d 1233, 1240 (9th Cir. 2005) 
(“Simply because a challenger can cherry pick 
information and data out of the administrative record 
to support its position does not mean that a project is 
highly controversial . . . ”). 
 

3. Unique Characteristics 
 
BLM's determination that the gather area is not in 
close “proximity to historic or cultural resources” was 
not arbitrary or capricious. 40 C.F.R. § 1508.27(b)(3). 
Wild horses are not a cultural resource for purposes 
of NEPA. Congress, through the Wild Free-Roaming 
Horses and Burros Act, decided how wild horses 
should be managed and how the effects of agency 
actions on those horses should be evaluated. The Act 
states that wild horses will be considered “an integral 
part of the natural system of the public lands,” 16 
U.S.C. § 1331, and specifically instructs that they 
should be managed “as components of the public 
lands” and as a part of a “natural ecological balance.” 
Id. § 1333(a).  
 

4. Precedent 
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The Gather Plan does not establish “a precedent for 
future actions with significant effects,” nor does it 
represent “a decision in principle about a future 
consideration.” 40 C.F.R. § 1508.27(b)(6). The Gather 
Plan does not establish gelding as an accepted 
population-management tool, nor is it the first 
instance of BLM's releasing geldings to the range. The 
conclusions in the EA for the Gather Plan are specific 
to the scientific evidence that is currently available. 
Like most EAs the Gather Plan's EA is highly specific to 
the project and the locale. 
 

5. Threatened a Violation of Law 
 

Finally, because BLM has followed the mandates of 
the Wild Free-Roaming Horses and Burros Act, its 
decision to geld and release does not threaten a 
violation of federal law. 40 C.F.R. § 1508.27(b)(10). 
The Ninth Circuit concluded that BLM permissibly 
determined that the intensity factors, whether 
considered individually or collectively, did not show 
that the Gather Plan would have a significant effect 
on the environment. Accordingly, BLM permissibly 
concluded that preparation of an EIS was not 
required. 
 
Northern Alaska Envtl. Ctr. v. U.S. Dep’t of the 
Interior, 983 F.3d 1077 (9th Cir. 2020).16 
Agency prevailed. 
 
Issues: Scope of programmatic EIS and Statute of 
Limitations.   
 
Facts: Environmental organizations (collectively 
NAEC) claimed that BLM failed to prepare a required 
NEPA analysis for its 2017 offer and sale of oil and gas 
leases (the 2017 lease sale) in the National Petroleum 
Reserve-Alaska (the Reserve). BLM contended that it 
conducted the requisite NEPA analysis in an EIS 
prepared in 2012 and that any challenge to the 
adequacy of the 2012 EIS is subject to a 60-day statute 
of limitations pursuant to the Naval Petroleum 
Reserves Production Act (NPRPA), 42 U.S.C. § 
6506a(n)(1). The Ninth Circuit affirmed the lower 
court’s grant of summary judgment in favor of the 
agency.  
 
The Reserve comprises over 23 million acres of land 
located along the north coast of Alaska, an area 

 
16  Opinion amended and superceded by 965 F.3d 705 (9th. Cir. 

2020); original opinion issued originally on same date and 
facts as Natural Res. Def. Council v. Bernhardt, No. 19-35006, 

roughly the size of Indiana. This vast expanse of Arctic 
tundra provides habitat for polar bears, grizzly bears, 
gray wolves, moose, caribou, and dozens of species of 
migratory birds. It is home to numerous Native 
Alaskan communities that practice a subsistence way 
of life, relying on the biological resources of the 
Reserve. It is also a significant source of oil and gas.  
 
As of 2017, the U.S. Geological Survey (USGS) 
estimated that technically recoverable petroleum 
resources underlying the Reserve include 8.7 billion 
barrels of oil and 25 trillion cubic feet of natural gas. 
BLM manages 22.6 million acres of the Reserve 
pursuant to the NPRPA, 42 U.S.C. §§ 6501–07. The 
NPRPA directs BLM to lease Reserve land to private 
entities for oil and gas development, while taking 
such measures as BLM deems necessary or 
appropriate to mitigate adverse environmental 
impacts. 42 U.S.C. § 6506a.  
 
In 2012, BLM published a 2,600-page document 
styled as a combined Integrated Activity Plan (IAP) 
and EIS, designed to determine the appropriate 
management of all BLM-managed lands in the 
Reserve. The IAP/EIS analyzed five alternative 
proposals (which included mitigations -- stipulations 
or required operating procedures or best 
management practices) for a range of land 
allocations, including different options for the 
percentage of lands that would be made available for 
oil and gas leasing. The IAP/EIS designated as its 
preferred alternative a proposal that would make 
approximately 52% of the federal lands in the Reserve 
available for oil and gas leasing. 
 
In order to analyze the environmental consequences 
of the various alternatives, BLM developed a set of 
hypothetical development scenarios based on 
assumptions it considered reasonable, seeking to 
minimize the chance that its analysis would 
underestimate potential impacts. BLM assumed that 
multiple annual lease sales would be held, each of 
which might offer all or only part of the lands made 
available for oil and gas leasing, and that the industry 
would need time to evaluate existing leases before 
actually leasing additional tracts. BLM assumed that 
full exploration and development of petroleum 
resources in the Reserve would take place over many 
decades. Based on the then-most recent USGS 
estimates, BLM assumed that the Reserve contained 

820 Fed. Appx. 520 (9th Cir. Jul. 9, 2020) (not for 
publication) 
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896 million barrels of technically recoverable oil, 604 
million barrels of which were economically 
recoverable. 
 
The IAP/EIS predicted that it would fully satisfy 
NEPA's requirements for the first oil and gas lease 
sale. With respect to anticipated subsequent lease 
sales, it stated that BLM would prepare an 
administrative determination of NEPA adequacy 
(DNA) in connection with each proposed lease to 
determine whether the then-existing NEPA 
documentation was adequate. 
 
In 2013, BLM published a ROD that finalized its 
decision to manage the Reserve under the preferred 
alternative. Each year thereafter, through 2016, BLM 
offered oil and gas leases on 1–2 million acres of the 
Reserve, but ultimately sold leases on only a small 
portion of the offered acreage. In conjunction with 
each offering, BLM prepared a four-page DNA 
documenting its conclusion that the 2012 EIS 
remained adequate to meet the requirements of 
NEPA.  In December 2017, BLM sought more leases, 
and BLM accepted the applicant’s sole bids in January 
2018. During this same period, the USGS published an 
updated Assessment of Undiscovered Oil and Gas 
Resources in formations underlying the Reserve, 
raising the estimate of technically recoverable oil to 
8.7 billion barrels. 
 
In early February 2018, NRDC filed a Complaint 
alleging that BLM had conducted the 2017 lease sale 
without complying with NEPA. The Complaint 
highlighted the updated USGS Assessment along with 
several other recent developments that it claimed 
BLM had failed to properly analyze. 
 
Later that month, BLM issued a nine-page Revised 
DNA that discussed several of those recent 
developments. The Revised DNA found the updated 
USGS Assessment unusable because it did not provide 
an estimate of economically recoverable resources, 
and because it included oil and gas underlying land 
and sea adjacent to the Reserve. It also found several 
other developments insignificant because the 2012 
EIS had “already erred on the conservative side and 
over analyzed likely potential impacts.” BLM's Acting 
Alaska State Director approved the Revised DNA. 
 
Decision: The Ninth Circuit reviewed whether the 
2012 EIS was the EIS for the 2017 lease sale and then 
considered how that determination should be made. 
It acknowledged that the 2017 lease sale represented 

an irretrievable commitment of resources 
necessitating a site-specific analysis in an EIS; 
however, it did state that a programmatic EIS 
prepared for a broad-scale land use plan may provide 
site-specific analysis required.  
 
In making the decision, first, the Ninth Circuit 
examined whether a site-specific EIS was required. 
Whether a lease is a critical decision requiring an EIS 
depends on whether the lease reserves the agency's 
absolute right to preclude surface-disturbing activity. 
See e.g., Pit River Tribe v. U.S. Forest Serv., 469 F.3d 
768, 782 (9th Cir. 2006). The Ninth Circuit found that 
there was no question that these type of oil and gas 
leases constitute “an irretrievable commitment of 
resources,” and thus require “site specific analysis in 
[an] EIS.” Northern Alaska Env’t Ctr. v. Kempthorne, 
457 F.3d 969, 975-976 (9th Cir. 2006). The Ninth 
Circuit then looked at whether an EIS has already 
been prepared that contemplated the site-specific 
analysis required. 
 
NRDC claimed that a single document cannot be both 
a programmatic EIS for a broad-scale land 
management plan and also a site-specific EIS for an 
irretrievable commitment of resources relying on 
Native Village of Point Hope v. Jewell, 740 F.3d 489, 
497 (9th Cir. 2014) (distinguishing between the EIS 
analysis required for a programmatic plan that guides 
management of multiple-use resources, versus for a 
site-specific plan at the implementation stage). The 
court rejected this argument and relied on California 
v. Block, 690 F.2d 753, 761 (9th Cir. 1982), finding it 
demonstrated that a single “federal action” for 
purposes of NEPA can be both broad-scale and site-
specific, and can be evaluated at both of those levels 
in a single EIS. 
 
The Ninth Circuit found the case similar to KNorthern 
Alaska Env’t Ctr. v. Kempthorne, 457 F.3d 969 (9th Cir. 
2006), where BLM had prepared a combined IAP and 
EIS to open parts of the Reserve within the Northwest 
Planning Area to oil and gas leasing. 457 F.3d at 973–
74. Kempthorne provided strong support for the 
conclusion that nothing legally precludes BLM from 
analyzing both an IAP and NPRPA lease sales in the 
same EIS. The Ninth Circuit held that agencies may 
use a single document to undertake both a 
programmatic-level analysis and a site-specific 
analysis at the level appropriate for any irretrievable 
commitments of resources. Thus, the fact that the 
2012 EIS provided a programmatic-level analysis for 
the IAP does not preclude the legal possibility that it 
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also served as the necessary site-specific analysis for 
future lease sales. 
 
The court also examined the question of what 
“degree of site specificity” is required. Kempthorne, 
457 F.3d at 976. “If it is reasonably possible to analyze 
the environmental consequences” of a particular type 
at a particular stage, “the agency is required to 
perform that analysis.” Kern v. U.S. Bureau of Land 
Mgmt., 284 F.3d 1062, (9th Cir. 2002) (requiring 
analysis of foreseeable impacts to particular species 
at the resource management plan stage, 
notwithstanding that those impacts could be 
analyzed more precisely at a later site-specific project 
stage). Thus, when an oil and gas lease constituted an 
“irretrievable commitment of resources,” the 
required degree of analytical site specificity depends 
on the specificity of the “reasonably foreseeable” 
environmental impacts in light of the factual context.  
 
The court examined New Mexico ex rel. Richardson v. 
BLM, 565 F.3d 683, 718 (10th Cir. 2009) and 
Kempthorne. It found, in Richardson, the challenged 
lease pertained to a relatively small parcel (less than 
2,000 acres) and the record contained sufficient 
information on which to predict the number of wells 
that the leaseholder would want to construct. Id. at 
717–18. Given these facts, the Tenth Circuit 
concluded that “the impacts of this planned gas field 
were reasonably foreseeable before the . . . lease was 
issued.” Id. at 718. 
 
The court held that Kempthorne dictated that the 
type of analysis employed in the 2012 EIS may qualify 
as the site-specific analysis required of a critical 
decision given appropriate factual circumstances. In 
Kempthorne, the Ninth Circuit upheld BLM's method 
of using “hypothetical situations that represented the 
spectrum of foreseeable results” as a way of analyzing 
oil and gas leasing in the Reserve's Northwest 
Planning Area. 457 F.3d at 976. 
 
The court found that because they concluded that the 
2012 EIS covered future lease sales, the NPRPA, 42 
U.S.C. § 6506a(n)(1), statute of limitations17 makes it 
unnecessary for the court to resolve whether BLM 

 
17 The NPRPA contains the following statute of limitations: Any 

action seeking judicial review of the adequacy of any program 
or site-specific environmental impact statement under 
section 102 of [NEPA] concerning oil and gas leasing in the 
National Petroleum Reserve--Alaska shall be barred unless 
brought in the appropriate District Court within 60 days after 
notice of the availability of such statement is published in the 
Federal Register.  Early in its analysis the Ninth Circuit 

employed the precise degree of site specificity 
required.  
 
The Ninth Circuit reviewed that NEPA regulations 
provide two frameworks within which additional 
NEPA analysis may occur after an initial EIS is 
finalized: namely, tiering and supplementation. 
Tiering refers to the incorporation by reference in 
subsequent EISs or EAs, which concentrate on issues 
specific to the current proposal, of previous broader 
EISs that cover matters more general in nature. 40 
C.F.R. § 1508.28. Supplementation refers to the 
process of updating a previous EIS in situations where 
the agency makes substantial changes to the 
proposed action, or there are significant new 
circumstances or information. Id. § 1502.9(c). The 
NEPA regulations do not provide any express 
guidance for determining whether to prepare a tiered 
NEPA analysis or a supplemental NEPA analysis in 
borderline cases. See Daniel R. Mandelker et al., NEPA 
LAW & LITIGATION, § 9:12 (2d ed., Aug. 2019 update). 
 
The court considered various claims and cases, but in 
light of the statute of limitations and the need for fair 
notice to the public – it focused its lens on whether 
the scope of the 2012 EIS contemplated the 2017 
lease sale. In its review, the court looked at the need 
for the action and the criteria for scope (§ 1508.25). 
Proposals or parts of proposals which are related to 
each other closely enough to be, in effect, a single 
course of action shall be evaluated in a single impact 
statement. 40 C.F.R. § 1502.4(a). The regulations 
further specify that the following types of actions 
“should” be included within the scope of a single EIS: 
 
(1) “Connected actions,” meaning actions that: 
(i) “Automatically trigger other actions,” 
(ii) “Cannot or will not proceed” without other 
actions, or 
(iii) “Are interdependent parts of a larger action and 
depend on the larger action for their justification”; 
and 
(2) “Cumulative actions,” meaning actions that have 
cumulatively significant impacts. 
 

determined if the 2012 EIS was the EIS for the 2017 lease 
sale, then BLM did not fail to prepare an EIS, and NRDC’s first 
claims fail on the merits. If the 2012 EIS was not an EIS for the 
2017 lease sale—in other words, if the 2017 lease sale 
required at least a tiered EA regardless of the adequacy of the 
2012 EIS—then NRDC’s claims would not be affected by the 
statute of limitations. 
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Id. § 1508.25(a). A third category, “Similar actions,” 
“may” be included within the scope of a single EIS. Id. 
Agencies must use a public “scoping” process to 
decide the scope of “actions, alternatives, and 
impacts to be considered in an environmental impact 
statement.” Id. §§ 1501.7, 1508.25. 
 
The 2012 EIS abstract identified the “Proposed 
Action” as the “National Petroleum Reserve-Alaska 
Integrated Activity Plan/EIS,” which stated “is 
designed to determine the appropriate management 
of all BLM-managed lands in the [Reserve].” Under 
the heading, “What is BLM proposing to do in this 
plan?” the Executive Summary stated that BLM 
completed the combined IAP and EIS “to determine 
the appropriate management of the BLM-
administered lands (public lands) in the nearly 23-
million-acre Petroleum Reserve.” It highlighted that 
“[a]mong the most important decisions the BLM will 
make through this plan is what lands should be made 
available for oil and gas leasing and with what 
protections for surface resources and uses.”  
 
As relevant here, it says only that “[t]he plan will 
examine a range of alternatives for oil and gas leasing 
and development.” We find all these high-level 
summaries are ambiguous as to whether the 
“proposal which is the subject of” the EIS is merely to 
designate certain lands as available for leasing, with 
actual lease sale decisions to be proposed and 
analyzed at a later point, or if the subject proposals 
include the actual offerings and sales of the leases.16 
40 C.F.R. § 1502.4(a). 
 
However, a section of the Introduction regarding 
“Requirements for Further Analysis” provided 
somewhat greater guidance. This section stated that 
“BLM anticipates that this IAP/EIS will fulfill the NEPA 
requirements for the first oil and gas lease sale.” As to 
future lease sales, it states that “[p]rior to conducting 
each additional sale, the agency would conduct a 
determination of the existing NEPA documentation's 
adequacy. If the BLM finds its existing analysis to be 
adequate for a second or subsequent sale, the NEPA 
analysis for such sales may require only an 
administrative determination of NEPA adequacy.” It 
then contrasts future “actions,” such as a “proposed 
exploratory drilling plan,” which “would require 
further NEPA analysis” based on the specifics of the 
proposal. 
 
By stating that future lease sales might require only 
an “administrative determination of NEPA 

adequacy,” as opposed to “further NEPA analysis,” 
this section implies that future leases are within the 
scope of the 2012 EIS. A DNA could suffice only if the 
relevant question was whether the lease sale 
required a supplemental EIS. See Idaho Sporting 
Congress Inc. v. Alexander, 222 F.3d 562, 566 (9th Cir. 
2000) (recognizing a “limited role” for non-NEPA 
evaluation procedures “for the purpose of 
determining whether new information or changed 
circumstances require the preparation of a 
supplemental EA or EIS”).  
 
Of note, this section does not describe future lease 
sales as future “actions” – thus, it implies that future 
lease sales are components of the action that is the 
subject of the 2012 EIS. Finally, this section claimed 
that the 2012 EIS will entirely fulfill the NEPA 
requirements for the first lease sale suggests that all 
lease sales are within the scope of the subject action, 
with the only potential trigger for additional NEPA 
analysis being new information or circumstances 
arising before subsequent sales—i.e., factors 
potentially requiring supplementation. See 40 C.F.R. § 
1502.9(c). 
 
The Ninth Circuit stated that if NRDC challenged the 
2012 EIS in a timely manner, they could have argued 
that NEPA required consideration of a reasonable 
alternative authorization of multiple lease sales that 
employed particular criteria regarding how many and 
which tracts to offer when. See Kempthorne, 457 F.3d 
at 978. The court offered that although the expressly 
defined scope of the 2012 EIS is somewhat 
ambiguous as to the question, it found that the 
language regarding future NEPA requirements 
provides reasonable notice that the intended scope 
encompassed the actual lease sales. The Ninth Circuit 
deferred to BLM's reasonable position that the 2012 
EIS was the EIS for the 2017 lease sale.  
 
NRDC’s first and third claims failed on the merits. The 
2017 lease sale offering did not require a new tiered 
or stand-alone NEPA analysis. Because the court 
concluded that the 2012 EIS was the EIS for the 2017 
lease sale, NRDC’s second claim, alleging that BLM 
failed to take a hard look at the impacts of the 2017 
lease sale, is time barred in part and waived in the 
remainder. The court noted that because NRDC did 
not assert (or “disavowed”) a supplementation claim, 
the Ninth Circuit considered this issue waived. 
 
Center for Biological Diversity v. Bernhardt, 982 F.3d 
723 (9th Cir. 2020)  
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Agency prevailed on one NEPA claim but did not 
prevail of second NEPA claim. 
 
Issues: Alternatives, Impact Assessment (Indirect 
impacts (GHG)).  
 
Facts: Environmental organizations (collectively, CBD) 
petitioned for review of BOEM’s approval of an 
application to construct an offshore drilling and 
production facility for the purposes of oil extraction 
in Foggy Island Bay, along the coast of Alaska in the 
Beaufort Sea. The Ninth Circuit granted in part and 
denied in part the Petition for Review. BOEM’s 
approval of project was vacated and remanded  
 
Hilcorp Alaska, LLC, was an energy management 
company seeking to produce crude oil from Foggy 
Island Bay, along the coast of Alaska in the Beaufort 
Sea. To extract the oil from under the Beaufort Sea, 
Hilcorp will need to construct an offshore drilling and 
production facility. The facility—referred to as “the 
Liberty project,” -- will be the first oil development 
project fully submerged in federal waters. Hilcorp 
estimates that the site contains about 120 million 
barrels of recoverable oil, which it hopes to extract 
over the course of fifteen to twenty years. 
 
The site of the Liberty project is within the outer 
Continental Shelf of the United States and thus 
governed by the Outer Continental Shelf Lands Act 
(OCSLA), 43 U.S.C. § 1331 et seq. OCSLA allows the 
BOEM to oversee the mineral exploration and 
development of the outer Continental Shelf. 
Administering the use of the Shelf under OCSLA may 
include leasing federal land for oil and gas production 
to entities like Hilcorp. See 43 U.S.C. §§ 1344; 1331(c), 
(k)–(m). OCSLA requires BOEM to manage the outer 
Shelf in “a manner which considers [the] economic, 
social, and environmental values” of the Shelf's 
natural resources. 43 U.S.C. § 1344(a)(1). Before 
Hilcorp can begin drilling, it must obtain approval of 
the project from BOEM. BOEM completed an EIS and 
BOEM's Regional Supervisor of Leasing and Plans 
signed a ROD approving the Liberty project. 
 
Decision: CBD argued that BOEM's EIS was arbitrary 
and capricious under the APA because BOEM 
improperly (1) relied on different methodologies in 
calculating the lifecycle greenhouse gas emissions 
produced by the no-action alternative and the other 
project alternatives, thus making the options 
incomparable, and (2) failed to include a key variable 

(foreign oil consumption) in its analysis of the no-
action alternative. 
 
The Ninth Circuit disagreed with CBD’s argument that 
BOEM unlawfully used different methodologies to 
calculate the greenhouse gas emissions resulting 
from the Liberty project and the no-action 
alternative. It pointed out the record indicated that 
BOEM did not apply different methods in comparing 
the action and the no-action alternatives. In its final 
EIS, BOEM considered various alternatives: the 
Proposed Action (the Liberty project), other action 
alternatives (each of which propose different 
strategies, locations, or other modifications of the 
Proposed Action), and the no-action alternative, in 
which BOEM analyzed the effects of not leasing the 
land at all. To calculate the emissions for each of the 
action alternatives, BOEM calculated both the 
“upstream” and the “downstream” emissions.  
 
 BOEM then summed the two types of emissions, 
resulting in a “lifecycle greenhouse gas emissions” 
estimate for each alternative. To facilitate 
comparisons across the action alternatives, the total 
lifecycle emissions for each proposed plan were 
converted to metric tons of “carbon dioxide 
equivalents”—even though emissions would include 
methane, nitrous oxide, and other greenhouse gases. 
 
The lifecycle greenhouse gas emissions for the no-
action alternative were not calculated by directly 
summing its upstream and downstream emissions. 
The upstream emissions for the no-action alternative 
are, clearly, zero. The direct downstream emissions of 
the no-action alternative are zero, but—as BOEM 
recognized—its indirect downstream emissions may 
be much higher. Not drilling at the proposed site may 
cause global oil supply to fall, demand to rise, and, as 
a result, require drilling and oil extraction elsewhere.  
 
To capture these indirect downstream emissions, 
BOEM used a market-simulation model to predict the 
greenhouse gas emissions for energy sources that 
would substitute for the oil not produced at Liberty. 
In response to CBD’s claims, BOEM could have used 
the market simulation model to offset the emissions 
calculated under each of the action alternatives and 
then compared it to zero, the lifecycle emissions 
produced by the no-action alternative. Summing all 
emissions from the proposed project assumes that, if 
Liberty is developed, there would be no need for the 
other sites to satisfy demand under the no-action 
alternative. The total numbers would be different, 
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but the absolute differences between them would be 
the same. Both methods of calculation result in net—
not gross—emissions. The analysis is ultimately a 
relative comparison, sufficient for making a 
“reasoned choice among alternatives.” 40 C.F.R. § 
1502.22(a). The court concluded that BOEM did not 
arbitrarily and capriciously apply a different method 
of calculation in estimating the emissions from the 
action and no-action alternatives. 
 
However, the Ninth Circuit agreed with CBD's second 
argument -- that BOEM arbitrarily failed to include 
emissions estimates resulting from foreign oil 
consumption in its analysis of the no-action 
alternative. In its EIS, BOEM concluded that the 
Proposed Action and the action alternatives would 
each produce about 64,570,000 metric tons of carbon 
dioxide equivalents. It then estimated that the no-
action alternative would produce—somewhat 
perplexingly—89,940,000 metric tons of carbon 
dioxide equivalents, 25,370,000 more metric tons 
than if the land were leased under any scenario. The 
EIS explained that the no-action alternative will result 
in more emissions because the oil substituted for the 
oil not produced at Liberty will come from places with 
“comparatively weaker environmental protection 
standards associated with exploration and 
development of the imported product and increased 
emissions from transportation.” CBD explained that 
BOEM reached this counterintuitive result by 
omitting a key variable in its analysis: foreign oil 
consumption. 
 
Understanding why foreign oil consumption is critical 
to BOEM's alternatives analysis requires some basic 
economics principles. If oil is produced from Liberty, 
the total supply of oil in the world will rise. Increasing 
global supply will reduce prices. Once prices drop, 
foreign consumers will buy and consume more oil. 
The model used by BOEM assumes that foreign oil 
consumption will remain static, whether or not oil is 
produced at Liberty. 
 
This omission, according to CBD, makes BOEM's 
analysis “misleading” because it fails to capture the 
emissions caused by increased global consumption in 
its estimate of Liberty's downstream emissions. 
BOEM acknowledges that the no-action alternative 
will cause foreign oil consumption to decline; the EIS 
estimates that the no-action alternative will result in 
a reduction in oil consumption of one, four, or six 
billion barrels of oil, depending on the market price of 
oil. But the impacts on greenhouse gas resulting from 

such reductions in oil consumption “are not 
captured” in the EIS because BOEM determined it did 
not have sufficiently “reliable information on foreign 
emissions factors and consumption patterns.”  
 
The Ninth Circuit agreed with CBD that BOEM was 
both required and able to estimate the variable and 
include its effect. In Sierra Club v. Federal Energy 
Regulatory Comm'n, 867 F.3d 1357 (D.C. Cir. 2017), 
for example, the D.C. Circuit concluded that the FERC 
had unlawfully conducted its EIS for a natural gas 
pipeline project because it failed to quantify the 
indirect greenhouse gas emissions that would result 
from the burning of the natural gas transported by 
the pipelines. Id. at 1374. The agency should have 
“either given a quantitative estimate of the 
downstream greenhouse emissions,” or “explained 
more specifically why it could not have done so.” Id. 
Greenhouse gas emissions were an indirect, 
reasonably foreseeable consequence of the pipeline, 
and FERC's justification for its omission—that 
“emission estimates would be largely influenced by 
assumptions rather than direct parameters about the 
project” — was unsatisfactory. See WildEarth 
Guardians v. Zinke, 368 F. Supp. 3d 41, 68 (D.D.C. 
2019) (determining that an agency's assertion that 
“quantifying [greenhouse gas] emissions . . . would be 
overly speculative” was “belied by an administrative 
record replete with information on oil and gas 
development and [greenhouse gas] emissions”). 
 
BOEM refers to the omission of foreign oil 
consumption in two separate pages of the final, 600-
page EIS. The first is in Appendix B of the EIS, in 
response to public comments expressing concern 
over the omission of foreign oil consumption. BOEM 
responds only that “[c]ontext suggests that any 
change in foreign oil consumption resulting from the 
pending decision on the Liberty DPP would be very 
small,” and because “Liberty DPP represents a very 
small fraction of the amount of oil comprising the 
global market,” it “could only have a negligible impact 
on worldwide oil prices and, as a result, only a 
negligible impact on foreign consumption and 
emissions levels.” It adds that “[e]ven if BOEM could 
reliably estimate these marginal differences (which it 
cannot, given the lack of reliable information on 
foreign emissions factors and consumption patterns), 
such estimates would not change the end results of 
BOEM's analysis to a meaningful extent.” BOEM cites 
to no evidence in support of these conclusions and 
does not provide any further explanation for the 
omission. 
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Appendix B then refers readers to a general report, 
incorporated by reference into the EIS, that describes 
the market-simulation model and its limitations. The 
relevant portion of that report explains that 
“[e]xcluding the foreign oil and gas markets is 
reasonable” because “[o]il consumption in each 
country is different, and BOEM does not have 
information related to which countries would 
consume less oil.” BOEM does not cite any materials 
in support of these statements nor describe the 
research it relied upon to reach these conclusions. 
This is insufficient to satisfy NEPA's requirements.  
 
Emissions resulting from the foreign consumption of 
oil are surely a “reasonably foreseeable” indirect 
effect of drilling at Liberty, just as foreseeable as the 
emissions resulting from the consumption of oil 
produced at sites other than Liberty, which the 
market-simulation model already considers. Even if 
the extent of the emissions resulting from increased 
foreign consumption is not foreseeable, the nature of 
the effect is.  
 
Various studies provided by CBD in the administrative 
record confirm the effect of increasing domestic oil 
supply on foreign consumption and the feasibility of 
its estimation. In one study, the Stockholm 
Environment Institute—noting that BOEM omitted 
the same calculation in its analysis of the effects of 
the Keystone Pipeline—demonstrates how an 
increase in foreign oil consumption translates into 
greenhouse gas emissions.  
 
Using a “simple calculation,” relying on parameters 
publicly provided in BOEM's report, the Institute 
calculates the expected resultant greenhouse gas 
emissions from increased foreign consumption of oil. 
It concludes that developing the Pipeline would cause 
an increase in global oil consumption ten times 
greater than the increase in domestic consumption 
forecasted by BOEM. Other studies in the record 
confirm the same: domestic consumption impacts 
foreign oil consumption, and increases in foreign oil 
consumption can be translated into estimates of 
greenhouse gas emissions. 
 
BOEM's conclusion that not drilling will result in more 
carbon emissions than drilling is counterintuitive. The 
court noted that in some cases quantification may not 
be feasible. But even if BOEM was unable to 
quantitatively evaluate the emissions generated by 
foreign countries in the absence of the Liberty 

project, it still must thoroughly explain why such an 
estimate is impossible.  
 
The court reviewed 40 C.F.R. 1502.22 and determined 
that the regulation required the agency to include a 
statement explaining that the information is lacking, 
its relevance, a summary of any existing credible 
evidence evaluating the foreseeable adverse impacts, 
and the agency's evaluation of the impacts based 
upon “theoretical approaches or research methods 
generally accepted in the scientific community.” 40 
C.F.R. § 1502.22(b)(1).  
 
The EIS's two-page explanation of BOEM's decision to 
omit foreign oil emissions is insufficient to meet these 
requirements. BOEM did not summarize existing 
research addressing foreign oil emissions nor attempt 
to estimate the magnitude of such emissions. It 
cannot ignore basic economics principles and state—
without citations or discussion—that the impact of 
the Liberty project on foreign oil consumption will be 
negligible. In short, the EIS “should have either given 
a quantitative estimate of the downstream 
greenhouse gas emissions” that will result from 
consuming oil abroad, or “explained more specifically 
why it could not have done so,” and provided a more 
thorough discussion of how foreign oil consumption 
might change the carbon dioxide equivalents analysis. 
 
BOEM has the statutory authority to act on the 
emissions resulting from foreign oil consumption. If it 
later concludes that such emissions will be significant, 
it may well approve another alternative included in 
the EIS or deny the lease altogether. Cf. Dep't of 
Transp. v. Public Citizen, 541 U.S. 752, 766–68, 770, 
124 S.Ct. 2204, 159 L.Ed.2d 60 (2004).  Here, the Ninth 
Circuit agreed with CBD that BOEM's alternatives 
analysis in the EIS was arbitrary and capricious. 
 
Rivers v. Bureau of Land Mgmt., No. 19-35384, 815 
Fed. Appx. 107 (9th Cir. May 15, 2020) (not for 
publication) 
Agency prevailed.   
 
Issues: Cumulative Impacts, Supplementation 
 
Facts: Pacific Rivers challenged BLM's revisions to its 
1995 resource management plans (RMPs) involving 
2.5 million acres of forest in Western Oregon. The 
1995 RMPs were consistent with BLM's adoption of 
the 1994 interagency Northwest Forest Plan, which 
included a detailed Aquatic Conservation Strategy 
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(“ACS”) to protect fish habitat and related 
ecosystems.  
 
In 2016, after a four-year revision process involving 
thirty-eight public outreach events, input from local, 
state, and federal governmental entities, and 
consultation with nine federally recognized Indian 
tribes, BLM issued updated RMPs and an EIS.  NMFS 
concurrently issued a Biological Opinion concluding 
that the 2016 RMPs were “not likely to jeopardize” 
endangered or threatened species or critical habitat.  
 
The Ninth Circuit affirmed the lower court’s grant of 
summary judgment in favor of the agency.  
 
Decision: The Ninth Circuit held that the EIS was not 
legally deficient because its cumulative effects 
analysis did not assess how the 2016 RMPs might 
affect future unspecified conduct by private 
landowners in the Western Oregon checkerboard (as 
Pacific Rivers alleged). See 40 C.F.R. § 1508.7.  
 
It similarly rejected the claim that the cumulative 
effects assessment was inadequate. BLM analyzed 
the cumulative effects of the 2016 RMPs in the 
aggregate, varying the scope of its analysis by 
resource. BLM considered the effects of reasonably 
foreseeable events on privately-owned land based on 
current management conditions and was not 
required to speculate about unspecified future 
actions. Jones v. Nat'l Marine Fisheries Serv., 741 F.3d 
989, 1000 (9th Cir. 2013). BLM thus reasonably took 
the required “hard look” at the consequences of the 
2016 RMPs.  
 
The court rejected the claim that the EIS represented 
a change in agency policy; BLM updated the 1995 
RMPs based on “new data, new or revised policy and 
changes in circumstances.” 43 C.F.R. § 1601.5–6; see 
also 43 C.F.R. §§ 1601.0–1, 1601.0–2, 1601.0–8; 43 
U.S.C. § 1712(a). The EIS described the history of the 
Northwest Forest Plan, explained the need for 
revising the 1995 RMPs, and commented on potential 
substantive concerns. BLM thus provided a “reasoned 
explanation” for any change in its management 
approach.  
 
Friends of Animals v. Silvey, No. 18-17415, 820 Fed. 
Appx. 513 (9th Cir. Jul. 2, 2020) (not for publication) 
Agency prevailed.   
 
Issues: Significance of Impacts 
 

Facts: A wildlife advocacy organization, Friends of 
Animals (Friends) challenged BLM's approved plan, 
the Antelope and Triple B Complexes Gather Plan 
(Gather Plan) to gather, round-up, and permanently 
remove approximately 9,000 wild horses from two 
wild horse complexes. The Ninth Circuit affirmed the 
lower court’s grant of summary judgment in favor of 
the agency. 
 
Decision: Friends claimed BLM should have prepared 
an EIS instead of an EA. The Ninth Circuit held that 
BLM's decision not to prepare an EIS because of the 
boundary correction was not arbitrary and capricious. 
BLM satisfied the “hard look” standard regarding the 
effects of releasing geldings back to the range. The EA 
provided a thorough review of the research on the 
gelding procedure and of studies on the effects of 
gelding on domesticated and semi-feral horses, on 
the effects of castration on other species, and on the 
natural social behavior of wild horses. Although BLM 
did not address the National Academy of Sciences 
Report directly, it provided a “reasoned evaluation of 
the relevant factors.” BLM acknowledged the 
uncertainty that the report identified and discussed 
the evidence of potentially adverse effects of gelding. 
BLM also addressed the factors raised by experts who 
submitted public comments and provided a 
reasonable explanation for not relying on their 
opinions. BLM made “reasonable predictions on the 
basis of prior data” to conclude that there would be 
no significant environmental impact. Ctr. for 
Biological Diversity v. Kempthorne, 588 F.3d 701, 712 
(9th Cir. 2009). 
 
BLM also satisfied the hard-look standard regarding 
the effects of the Gather Plan on genetic diversity. 
The Gather Plan complied with BLM's guidelines. It 
included a process to continue to monitor and assess 
diversity and to mitigate concerns about genetic 
diversity. Additionally, in the EA, BLM discussed the 
effects of gelding and the administration of 
immunocontraceptives on genetic diversity. Because 
unique genotypes are not at issue here and because 
most herds have high genetic variability, BLM 
considered the necessary factors to satisfy the hard-
look standard. Cf. Friends of Animals v. U.S. Bureau of 
Land Mgmt., No. 16-cv-0199, 2017 WL 5247929, at *8 
(D. Wyo. Mar. 20, 2017) (concluding that BLM had 
sufficiently addressed the concern of general genetic 
variability, but that it had not adequately discussed 
the effects on a unique genotype). 
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The court held that BLM's choice to conduct a 
continuous removal of geldings through a phased-
gather approach was not arbitrary or capricious. 
BLM's use of a single gather plan and a single EA to 
cover a period of years and a series of individual 
gather operations was not a departure from the 
agency's past practice. It found the statements in the 
land-use plans and guidebook were not in conflict 
with BLM's decision because BLM used the term 
“gather” to refer to both individual gather operations 
and gather plans.  
 
Finally, the Ninth Circuit held BLM's choice did not 
conflict with litigation positions that BLM has taken in 
the past. In Friends of Animals v. Haugrud, 236 F. 
Supp. 3d 131 (D.D.C. 2017), BLM argued that the plan 
at issue authorized a single roundup only and that 
additional EAs would be required before conducting 
any other roundups. Id. at 134–35. BLM did not take 
the position, however, that plans can never authorize 
multiple roundups. Because the Gather Plan does not 
reflect a policy change, the APA did not require BLM 
to provide an explanation.  
 
Chilkat Indian Village of Klukwan v. Bureau of Land 
Mgmt., No. 19-35424, 825 Fed. Appx. 425 (9th Cir. 
Aug. 28, 2020) (not for publication) 
Agency prevailed.   
 
Issues: Connected Action, Cumulative Impacts.  
 
Facts: Environmental organizations and the Chilkat 
Indian tribe (collectively, Chilkat) challenged BLM’s 
approval of applicant mining companies’ operations 
plans for hard rock mineral exploration on a large 
parcel of public land in southeastern Alaska (the 
Palmer Project.). The Ninth Circuit affirmed the lower 
court’s grant of summary judgment in favor of the 
agency.  
 
Decision: The Ninth Circuit rejected Chilkat’s 
contention that NEPA's timeliness provisions required 
BLM to consider the environmental impacts of the 
future development of a mine on the Palmer Project 
prior to approving the mining companies’ exploration 
plans. Chilkat contended that, by approving the 
operations plans, BLM will lose its authority to 
preclude mining companies from developing hard 
rock mineral mines on the Palmer Project. More 
specifically, Chilkat argued that BLM would no longer 
be able to petition the Secretary of the Interior to 
exercise his authority under the Federal Land Policy 
and Management Act of 1976 (FLPMA), 43 U.S.C. §§ 

1701–1787, to withdraw Palmer Project lands from 
operation of the General Mining Act of 1872, 30 
U.S.C. §§ 22–54. 
 
The Ninth Circuit disagreed with Chilkat, stating the 
record in this case contained insufficient evidence to 
conclude that BLM's commitment is either 
“irreversible” or “irretrievable.” The court did not 
conclude that BLM's approval amounts to an 
“irreversible and irretrievable commitment” of 
Palmer Project lands to future mine development.  
The court distinguished Conner v. Burford, 848 F.2d 
1441, 1446, 1449, 1451 (9th Cir. 1988) (finding BLM 
violated NEPA by failing to consider the impacts of 
drilling prior to its sale of oil and gas leases under the 
Mineral Leasing Act of 1920, because that sale 
forfeited the government's ability “to prevent . . . 
surface-disturbing activity” and constituted an 
irreversible and irretrievable commitment of 
resources). This case involved the Mining Act, which 
provides a default rule that public lands “shall be free 
and open to exploration and purchase” unlike the 
Mineral Leasing Act. 30 U.S.C. § 22. Thus, the court 
concluded that BLM did not violate NEPA's timeliness 
requirements by failing to examine the 
environmental impacts of a future mine on the 
Palmer Project. 
 
For similar reasons, BLM did not act arbitrarily by 
failing to consider the impacts of future mining 
activity on the Palmer Project as “cumulative” to 
those examined in its EA. When an agency prepares 
an EA, “that document must consider the cumulative 
impacts of the action under consideration.” League of 
Wilderness Defs. v. Connaughton, 752 F.3d 755, 762 
(9th Cir. 2014) (citing 40 C.F.R. § 1508.7). Cumulative 
impacts are those impacts on the environment which 
result from the incremental impacts of an action 
when added to other past, present, and reasonably 
foreseeable future actions. Id. If the agency does not 
have “enough information . . . to permit meaningful 
consideration” and “the parameters of [a future] 
project [a]re unknown,” we have found that the 
agency does not act arbitrarily by excluding those 
projects from its analysis of the cumulative impact. 
Envtl. Prot. Info. Ctr. v. U.S. Forest Serv., 451 F.3d 
1005, 1014–15 (9th Cir. 2006) (citations omitted). 
 
Chilkat did not establish any “reliable study or 
projection of future mining” on the Palmer Project 
within the record. Although the record contained 
some data about the mineral deposits on the Palmer 
Project, and indicated a desire by Intervenors to 
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ultimately develop a mine, it contained no estimate 
of the scale or scope of a future mine, nor a projection 
of future mining activity. At best, the record contains 
evidence amounting to general plans for expanding 
mining. This alone does not require a cumulative 
impacts analysis. Therefore, BLM did not act 
arbitrarily and capriciously by failing to consider the 
cumulative impacts of a future mine development on 
the Palmer Project as a reasonably foreseeable 
action. 
 
Finally, BLM did not err by concluding that the 
development of a future mine was not a “connected 
action.” Regulations promulgated pursuant to NEPA 
require that an agency consider “connected actions” 
within a single EA. 40 C.F.R. § 1508.25(a)(1). In 
evaluating whether actions are connected, “[w]e 
apply an ‘independent utility’ test to determine 
whether multiple actions are so connected as to 
mandate consideration in a single [EA].” Sierra Club v. 
Bureau of Land Mgm't, 786 F.3d 1219, 1226 (9th Cir. 
2015). The critical question is whether “each of two 
projects would have taken place with or without the 
other.” Id. As the record indicates, mineral 
exploration projects — such as the operations plans 
approved by BLM — often move forward even when 
a mine is never developed. Moreover, at the time 
BLM completed the EA, the mining companies had 
not proposed or planned for the construction of a 
mine on the Palmer Project. Thomas v. Peterson, 753 
F.2d 754, 760-61 (9th Cir. 1985) (noting that 
connected actions are those that are “inextricably 
intertwined”), abrogated on other grounds as 
recognized by Cottonwood Envtl. L. Ctr. v. U.S. Forest 
Serv., 789 F.3d 1075, 1092 (9th Cir. 2015) (finding an 
action “connected” when the record revealed it was 
at “an advanced stage of planning”). The court found 
that BLM did not act arbitrarily by failing to consider 
those future impacts within a single EA. 
 
Natural Res. Def. Council v. Bernhardt, No. 19-35006, 
820 Fed. Appx. 520 (9th Cir. Jul. 9, 2020) (not for 
publication)18 
Agency prevailed.   
 
Issues: Alternatives, Impact Assessment (Greenhouse 
Gas Impacts), Supplementation 
 

 
18 Issued on the same set of facts as Northern Alaska Envtl. Ctr. 

v. U.S. Dep’t of the Interior, 983 F.3d 1077 (9th Cir. 2020). 
 

Facts: Natural Resources Defense Council and other 
environmental organizations (collectively, NRDC) 
challenged BLM’s 2016 and 2017 oil and gas lease 
sales in the National Petroleum Reserve-Alaska (the 
Reserve).  The district court found NRDC’s claims time 
barred by the Naval Petroleum Reserves Production 
Act (NPRPA), 42 U.S.C. § 6506a(n)(1).19 The Ninth 
Circuit affirmed the lower court’s grant of summary 
judgment in favor of the agency.  
 
Decision: NRDC claimed that BLM failed to comply 
with NEPA, 42 U.S.C. § 4332, for its 2016 and 2017 oil 
and gas lease sales in the Reserve. NRDC alleged that 
BLM failed to take a “hard look” at the potential 
greenhouse gas emissions that would result from the 
sales and failed to develop or analyze alternative 
lease sale configurations. See Baltimore Gas & Elec. 
Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 97, 103 
S.Ct. 2246 (1983).  
 
The Ninth Circuit concluded that BLM's 2012 EIS, 
prepared in combination with its Integrated Activity 
Plan (IAP) governing management of all BLM-
managed lands in the Reserve, was the EIS for future 
lease sales. It found that NRDC’s comments on the 
2012 EIS suggested that NRDC understood the 2012 
EIS to cover future lease sales but simply thought it 
did so inadequately. The Ninth Circuit rejected 
NRDC’s argument that the 2012 EIS could not have 
been the NEPA analysis for the 2016 and 2017 lease 
sales because it did not assess the climate-change 
impacts of the 2016 and 2017 lease sales. The court 
found that BLM's discussion of climate-change 
impacts did not differ substantially (if at all) from 
what NEPA required for individual lease sales as to 
preclude the conclusion that the lease sales were 
within the scope of actions considered in the 2012 
EIS. 
 
The Ninth Circuit also rejected NRDC’s argument that 
the 2012 EIS could not have been the NEPA analysis 
for the 2016 and 2017 lease sales because it did not 
assess alternatives for the 2016 and 2017 lease sales.  
 
It also rejected NRDC’s argument that the 2012 EIS 
could not have been the NEPA analysis for the 2016 
and 2017 lease sales because it was prepared for the 
management plan stage of oil and gas development, 
as opposed to the lease sale stage. Northern Alaska 

19 This paper examines this case, even though NRDC’s claims 
were ultimately time-barred, because the discussion on 
whether future lease sales are contemplated by the original EIS 
documents contain substantive opinion.  
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Envt’l Ctr v. U.S. Dep’t of the Interior (NAEC), 965 F.3d 
705, 715-716 (9th Cir. 2020), opinion amended and 
superseded by, 983 F.3d 1077 (9th Cir. 2020) 
(concluding that nothing in NEPA precludes an agency 
from conducting both levels of analysis in the same 
document, however styled).  
 
The Ninth Circuit discussed that because the 2012 EIS 
was the EIS for future lease sales, BLM's “hard look” 
responsibility under NEPA was to take a hard look at 
environmental consequences and reasonable 
alternatives in the 2012 EIS. See 40 C.F.R. § 1502.1; 
Robertson v. Methow Valley Citizens Council, 490 U.S. 
332, 350, 109 S.Ct. 1835 (1989).  
 
The court held that NRDC’s hard look claims 
addressed information or circumstances that were 
knowable at the time of the 2012 EIS, they are 
therefore time barred by the NPRPA statute of 
limitations. See 42 U.S.C. § 6506a(n)(1) (barring 
“judicial review of the adequacy of” an EIS concerning 
oil and gas leasing in the Reserve outside of a 60-day 
window); Turtle Island Restoration Network v. U.S. 
Dep't of Commerce, 438 F.3d 937, 944–45 (9th Cir. 
2006) (quoting Cal. Save Our Streams Council, Inc. v. 
Yeutter, 887 F.2d 908, 911 (9th Cir. 1989)) (plaintiffs 
cannot, “through careful pleading,” avoid an 
otherwise applicable statute of limitations). 
 
The Ninth Circuit rejected NRDC’s supplementation 
challenges because they waived their claims (by 
failing to preserve them).  The court considered that 
if the 2012 EIS was not an EIS for the 2016 and 2017 
lease sales, NRDC’s waiver of a supplementation 
claim would not have been a sufficient basis on which 
to support the judgment -- rather, the proper inquiry 
would have been whether BLM was required to 
prepare a tiered EA or EIS.  
 
Ultimately, the Ninth Circuit concluded that NRDC’s 
claims are time barred in part by the NPRPA statute 
of limitations and waived in the remainder. 
 
 
U.S. DEPARTMENT OF TRANSPORTATION 
 
National Wildlife Fed’n v. Sec’y of the U.S. Dep’t 
Transp., 960 F.3d 872 (6th Cir. 2020) 
Agency prevailed. 
 
Issue: Federal Action 
 

Facts: The National Wildlife Federation (the 
Federation) challenged the Department of 
Transportation’s approval of two oil spill response 
plans (from Enbridge Energy) for a pipeline spanning 
641 miles beginning in Wisconsin, passing through 
Michigan, including under Straits of Mackinac, and 
across river to Canada.  The case involves oil pipeline 
called “Line 5.” For over sixty years, Line 5 carried oil 
across the Great Lakes region. Beginning in NW 
Wisconsin, the pipeline stretches into the Upper 
Peninsula of Michigan, takes a right turn at the Straits 
of Mackinac, and cuts down through the Lower 
Peninsula before ending in southwestern Ontario. 
The Clean Water Act (CWA) requires the operators of 
oil pipelines to submit response plans that address 
the risk of a potential oil spill. 33 U.S.C. § 
1321(j)(5)(A)(i); 49 C.F.R. § 194.101(a). These plans 
must satisfy the following six criteria enumerated in 
the statute: 
 

(i) be consistent with the requirements of 
the National Contingency Plan and Area 
Contingency Plans; 

(ii) identify the qualified individual having 
full authority to implement removal 
actions, and require immediate 
communications between that 
individual and the appropriate Federal 
official and the persons providing 
personnel and equipment pursuant to 
clause (iii); 

(iii) identify, and ensure by contract or other 
means approved by the President the 
availability of, private personnel and 
equipment necessary to remove to the 
maximum extent practicable a worst 
case discharge (including a discharge 
resulting from fire or explosion), and to 
mitigate or prevent a substantial threat 
of such a discharge; 

(iv) (iv) describe the training, equipment 
testing, periodic unannounced drills, 
and response actions of persons on the 
vessel or at the facility, to be carried out 
under the plan to ensure the safety of 
the vessel or facility and to mitigate or 
prevent the discharge, or the 
substantial threat of a discharge; 

(v) be updated periodically; and 
(vi) be resubmitted for approval of each 

significant change. 
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33 U.S.C. § 1321(j)(5)(D). The Act also provides that 
the administering agency “shall . . . approve any plan” 
that satisfies the enumerated criteria. Id. § 
1321(j)(5)(E)(iii). The lower court granted summary 
judgment in favor of the Federation.  
 
Decision: The agencies appealed the lower court’s 
order requiring that agencies must complete impact 
assessments (references as EISs in the decision) for oil 
spill response plans. NEPA requires federal agencies 
to prepare an EIS for major federal actions that will 
affect the environment. 42 U.S.C. § 4332(C). But like 
the consultation requirement, the EIS requirement 
does not apply to all major agency actions; it applies 
only to discretionary ones. See Dep’t of Transp. v. Pub. 
Citizen, 541 U.S. 752, 770, 124 S.Ct. 2204 (2004). In 
Public Citizen, the Court held that an agency need not 
prepare an EIS for an action that it “lacks discretion to 
prevent.” Pub. Citizen, 541 U.S. at 756. Public Citizen 
requires “a reasonably close causal relationship” 
between the environmental impact and the agency 
action — something akin to proximate causation. Id. 
at 767, 124 S.Ct. 2204. And when an agency lacks 
discretion, “the legally relevant cause” of the 
environmental impact, the Court explained, is not the 
agency’s action but rather Congress’s decision to limit 
the agency’s discretion in the first place. Id. at 769. To 
sum up, the EIS requirement did not apply because 
the agency had “no discretion” to act otherwise.  
 
The Sixth Circuit found the underlying factual in this 
case situation similar to Public Citizen. The CWA 
doesn’t allow the agency to reject a response plan for 
“any reason under the sun.” Ctr. for Biological 
Diversity v. U.S. Army Corps of Eng’rs, 941 F.3d 1288, 
1298 (11th Cir. 2019). Rather, the Act requires the 
agency to approve any plan that satisfies the 
enumerated criteria. Like in Public Citizen, the agency 
does not need an EIS for “an action it [cannot] refuse 
to perform.” Pub. Citizen, 541 U.S. at 769. The court 
found here that “the legally relevant cause” of any 
environmental impact isn’t the agency’s approval of 
the response plan but rather Congress’s decision to 
limit the agency’s discretion in the first place. Id. The 
Sixth Circuit stated the EIS requirement does not 
apply because the agency had no discretion to act 
otherwise. The court limited this finding by cautioning 
that the agency may not make free-form 
environmental decision but stated that the agency 
did not need to prepare an EIS. 
 
The court did note that the only other circuit to 
address the issues reached the same result but 

through different reasoning. See Alaska Wilderness 
League v. Jewell, 788 F.3d 1212 (9th Cir. 2015) 
(holding that an agency need not comply with the 
NEPA before it approves a response plan; but it found 
the CWA ambiguous and the agency’s interpretation 
reasonable). The Sixth Circuit reversed and remanded 
the lower court’s grant of summary judgment in favor 
of the Federation.  
 
Dissent (Circuit Judge Merritt): Judge Merritt 
reviewed that from 1999 to 2016 at least 269 oil spills 
or leaks occurred from the defendant, Enbridge 
Energy, resulting in over three million gallons spilled. 
Given the potential for environmental damage that 
each spill creates, Judge Merritt focused on whether 
the court should take a narrow or broad view of the 
wildlife and other environmental resources that 
should be protected, believing the majority took an 
extremely narrow view.  
 
Judge Merritt criticized the reliance on Pub. Citizen v. 
Dep’t of Transp., 541 U.S. 752, 124 S.Ct. 2204 (2004), 
to support the position that the agency here did not 
have to prepare an EIS. In Public Citizen, the agency 
was required to certify a person as a motor carrier if 
it found that person willing and able to comply with 
safety and financial responsibility requirements 
established by the Department of Transportation. See 
49 U.S.C. § 13902(a)(1)(A); Pub. Citizen, 541 U.S. at 76. 
The agency was not statutorily authorized to consider 
environmental concerns. The Court held that the 
agency need not have complied with the EIS 
requirement because it did not have the discretion to 
prevent the certifying of motor carriers based on 
environmental concerns, given “its limited statutory 
authority[.]” Id. at 770.  
 
Judge Merritt differentiated Public Citizen:  the bulk 
of the agency’s work in this case is to determine if the 
pipeline operator has the necessary means to 
prevent, minimize, or mitigate environmental 
damage from a potential worst case discharge. The 
agency’s approval of a response plan would therefore 
provide what was lacking in Public Citizen—a 
“reasonably close causal relationship between the 
agency action and environmental effects, including a 
worst case discharge, stemming from a potential 
spill.” Alaska Wilderness, 811 F.3d at 1117 (Gould, J., 
dissenting).  
 
Judge Merritt opined that Public Citizen does not 
control because Congress did not want the 
administrative agency to be captured by the oil 
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pipeline business by rote consideration of only a 
narrowly defined checklist, but rather required a 
discretionary judgment by the administrative agency 
to ensure that a response plan gives protection “to 
the maximum extent practicable” the involves 
environmental resources. Judge Merritt would affirm 
the decision of the lower court.  
 
Bair v. California Dep’t of Transp., 982 F.3d 569 (9th 
Cir. 2020). 
Agency prevailed. 
 
Issue:  Assessment of Impacts 
 
Facts: Plaintiffs Bess Bair, Trisha Lee Lotus, Jeffrey 
Hedin, David Spreen, the Center for Biological 
Diversity, the Environmental Protection Information 
Center, Californians for Alternatives to Toxics, and 
Friends of del Norte (collectively, Bair) challenged the 
California Department of Transportation’s (Caltrans) 
U.S. Highway 101 improvement project through 
Richardson Grove State Park, comprised of redwood 
forests of southern Humboldt County, California.   
 
Richardson Grove State Park (the Grove) comprises 
approximately 2,000 acres within the redwood 
forests of southern Humboldt County, California, and 
is bisected by United States Highway 101.  Within the 
Grove, Highway 101 is a two-lane highway “on a 
nonstandard alignment” with tight curves and narrow 
travel lanes and roadway shoulders. A number of 
trees, including old-growth redwood trees, abut the 
roadway as it meanders through the Grove. In light of 
antiquated roadway design, there are restrictions on 
the types of vehicles that may travel that portion of 
the highway. Sixty-five foot long “California Legal” 
trucks are permitted, but industry-standard Surface 
Transportation Assistance Act of 1982 (STAA) trucks 
generally are not. STAA trucks are longer than 
California Legal trucks and can carry larger cargo 
volumes, although both classes of trucks are subject 
to the same weight limitation. Because of their longer 
length, STAA trucks navigating the highway's tight 
curves frequently “off-track” into the opposing traffic 
lane or onto the roadway shoulder. 
 
The STAA truck restriction at the Grove is the only 
remaining impediment to STAA trucks traveling into 
Humboldt County via Highway 101. Caltrans has long 
sought to remove that roadblock, but abandoned 
previous efforts because of the substantial projected 
expense, among other things. In 2007, Caltrans 
learned that the existing roadway could be 

strategically widened to render it accessible to STAA 
trucks, and Caltrans developed the Richardson Grove 
Operational Improvement Project (the Project) to do 
just that. The Project involves slightly widening the 
roadway and straightening some curves in certain 
locations along a one-mile stretch of Highway 101, 
largely within the Grove. Its purposes are to 
accommodate STAA truck travel, improve the safety 
and operation of Highway 101, and improve the 
movement of goods into Humboldt County. The 
speed limit would remain unchanged at thirty-five 
miles per hour.  
 
The original 2010 EA included extensive analysis of 
the Project's environmental effects and efforts to 
minimize those effects (developed in consultation 
with the California Department of Parks and 
Recreation (State Parks)). More than 100 pages of the 
2010 EA were devoted to analyzing various 
environmental impacts, such as the effects on the 
nearby South Fork Eel River, the Grove and its 
recreation facilities, economic growth, traffic, water 
quality, noise, local plant and animal species 
(particularly old-growth redwood trees), and 
protected or threatened species. 
 
Caltrans ultimately determined that the impacts to 
the Grove would be minor, and would primarily 
consist of “tree removal resulting from cuts and fills 
that are necessary to accommodate the highway 
improvements,” as well as the effect on trees whose 
structural root zones were within the construction 
area. Although some trees would be removed, none 
of those would be old-growth redwoods. And while 
construction would occur in the structural root zones 
of fewer than 80 old-growth redwoods, plans were 
made to mitigate its effects. Caltrans issued the EA 
and FONSI for the Project in May 2010. 
 
Bair filed suit regarding the Project in both 2010 and 
2014 each time making similar claims. In the first 
litigation, the district court granted partial summary 
judgment to the plaintiffs and ordered Caltrans to 
undertake additional studies, such as preparing new 
maps of each old-growth redwood tree, its root 
health zone, and the environmental impacts to each 
tree. Caltrans then revised its analysis accordingly. 
After commissioning a tree report from arborist 
Yniguez, it issued a 2013 Supplement to the 2010 EA. 
Caltrans then took public comments, responded to 
them, and finally issued a NEPA Revalidation for the 
Project in January 2014. It found that the 2010 EA and 
FONSI remained valid. 
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Bair’s second litigation was dismissed after Caltrans 
withdrew the FONSI in light of an adverse ruling in a 
parallel proceeding. In response to the California 
court's order, Caltrans slightly reduced the scope of 
the Project, and the arborist prepared another tree 
report. 
 
Since the original issuance of the EA in 2010, Caltrans 
has modified the Project to reduce its impact, 
primarily by narrowing the proposed roadbed 
(roadway shoulders). The Project required the 
removal of 38 trees, none of which are old-growth 
redwoods, and construction will occur within the 
structural root zones of 78 old-growth redwood trees, 
72 of which are within the Grove. That construction 
activity largely consisted of: (1) excavation to a 
maximum depth of two feet; 2) covering some of the 
root zone with impervious surface (roadbed); and (3) 
placing fill over tree roots.  
 
Caltrans retained its arborist to evaluate the effects 
of the Project on the redwoods and to produce two 
reports summarizing his conclusions. In general, he 
determined that the Project “would not have any 
substantial detrimental effect on individual old-
growth redwoods . . . or the overall health of the 
stand of redwoods in Richardson Grove.” His reports 
were based on scientific literature regarding 
redwoods, his three decades of experience as an 
arborist, multiple site visits to the Grove (including a 
helicopter flight to evaluate tree crowns), and 
materials provided by Caltrans such as the EA, 
detailed schematic drawings of all trees with root 
zones within the Project area, and individual tree 
details for each. The arborist assessed each tree 
individually to determine the likely effect on its health 
from the root zone disturbances created by the 
Project, both with and without mitigation measures, 
and assigned each tree a rating corresponding to the 
anticipated effects on its health, ranging from Level 0 
to Level 6. He concluded that the Project would not 
jeopardize the lives of any old-growth redwood trees, 
and that the vast majority of such trees would sustain 
no decline in foliage density or health as a result of 
the Project. In the absence of mitigation measures, 
the arborist decided that approximately eighteen old-
growth redwood trees may manifest “a short-term 
visible reduction in foliage density that is still well 
within the adaptive capabilities of the tree” (Level 4 
rating), while one such tree may undergo “a reduction 
in root health sufficient to cause lasting visible 
dieback of wood in the uppermost crown, although 

tree health and survival [would] not [be] threatened” 
(Level 5 rating). Including the Project's mitigation 
measures substantially reduced those effects: the 
arborist determined that only three old-growth 
redwood trees would remain in Level 4 and none in 
Level 5 if the proposed mitigation measures were 
implemented.  The arborist concluded that “[n]one of 
the proposed highway alterations is of sufficient 
magnitude to threaten the health or stability of any 
old-growth redwood” because “disturbances would 
be confined to a small percentage of the area 
occupied by roots and would be well within the 
adaptive capabilities of the tree[s].” Moreover, even 
without mitigation measures, the arborist concluded 
that “the limited root disturbance would be 
inconsequential to the appearance, stability, and 
continued health of the old-growth redwoods in 
Richardson Grove.”  
 
Caltrans agreed with Yniguez's analysis, but also 
considered other evidence, such as scientific 
literature about the resilience, health, and 
development of redwoods and their root systems 
generally, the condition of the particular old-growth 
redwood trees in the Project area, and the specific 
activities and mitigation measures comprising the 
Project. Caltrans concluded that “[i]n no case would 
root disturbance have a significant detrimental effect 
on the health or stability of old-growth redwoods.” In 
May 2017, Caltrans issued revisions to the EA and a 
new FONSI. 
 
Bair challenged the 2017 EA and FONSI and the lower 
court original granted partial summary judgement 
against the agency. The district court identified 
certain issues that, in its view, Caltrans had not 
adequately considered: whether (1) redwoods would 
suffocate when more than half of their root zones 
were covered by pavement; (2) construction in a 
redwood's structural root zone would cause root 
disease; (3) traffic noise would increase because of 
the larger size of the STAA trucks or because of 
additional numbers of trucks; and (4) redwoods 
would suffer more frequent and severe damage as a 
result of strikes by STAA trucks. 
 
Decision: The Ninth Circuit reversed and remanded. It 
highlighted that Caltrans based its 2017 FONSI upon 
the analysis contained in the revised EA, which 
incorporated the analysis of the 2010 EA and the 2013 
Revised Supplemental EA. Because Caltrans’ 2010 EA, 
as supplemented and revised, constituted the “hard 
look” at the Project's effects required by NEPA, and 
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that Caltrans’ issuance of the 2017 FONSI was 
reasonable. 
 
First, as to redwood tree suffocation, the Ninth Circuit 
found Caltrans sufficiently considered the effect of 
paving over portions of tree root zones. The Project 
planned to use a special material to allow greater 
porosity and to promote air circulation under the 
asphalt, and Caltrans considered the aggregate 
amount of new roadbed material that would be 
placed over the structural root zones.  The arborist 
specifically relied in part upon Caltrans’ selection of 
permeable material, the minor and limited areas of 
new asphalt, and Caltrans’ decision to narrow the 
proposed roadway shoulders where possible in 
reaching his conclusion that the Project would not 
create extreme stress in the redwoods or overwhelm 
their natural resilience.  Caltrans thoroughly assessed 
the amount of paving that would be placed over the 
root zone of each tree. Caltrans considered the 
possibility that paving could harm the trees, but 
simply (and reasonably) concluded that there was 
sufficient evidence to the contrary.  
 
Second, as to construction within root zones, Caltrans 
appropriately considered the extent and effect of the 
construction activity that would occur in the 
structural root zones of redwood trees, including 
construction guidelines in a State Parks handbook. 
The Ninth Circuit found that Caltrans provided 
comprehensive analyses of the extent and effects of 
construction activity in the root zones of individual 
trees.  
 
The Ninth Circuit discussed that the administrative 
record may contain contradictory and conflicting 
opinions, expert and otherwise, and does not require 
an agency to follow all recommendations made by 
commentators, other agencies, or experts.  Thus, to 
the extent that the recommendation in State Parks’ 
handbook is relevant here, Caltrans could (and did) 
reasonably refuse to follow it, especially when 
Caltrans relied upon evidence specifically pertaining 
to the effects of construction on redwoods in general 
and the redwoods in the Project area, in particular.  
 
Third, as to traffic volume and noise, Caltrans 
adequately considered how the visitor experience to 
the Grove would be affected by the presence of STAA 
trucks, particularly with regard to whether they 
would be more numerous or generate more noise. 
Caltrans’ EA concluded that truck traffic would not 
increase as a result of the Project, and it properly 

relied upon record evidence to do so, including: a 
survey of regional business owners, traffic studies in 
nearby areas suggesting little latent demand for the 
route, the fact that highway capacity would be 
unchanged, and Caltrans’ opinion that STAA trucks 
currently using the straighter alignment and faster 
travel time of Interstate 5 to reach major coastal cities 
were unlikely to detour through the Grove. See In Def. 
of Animals, 751 F.3d at 1072. Caltrans reasonably 
concluded from that evidence that traffic would not 
increase as a result of the Project. Thus, Caltrans’ 
conclusion that traffic would not increase (and thus, 
noise would not increase) is entitled to deference.  
 
Although the district court stated that it believed 
STAA trucks would be noisier than California Legal 
trucks because their tractor units “are bigger and 
heavier,” it cited no evidence for its assumptions 
about the size and weight of STAA tractor units, or its 
belief about their noise in comparison to California 
Legal trucks. Caltrans adequately considered the 
Project's effects on both traffic and traffic noise in the 
Grove, and reasonably concluded that the impacts 
would not be significant. 
 
Fourth, as to collisions with trees, the undisputed 
purpose of the Project is to widen the road in order to 
provide room for off-tracking STAA trucks, and 
Caltrans reasonably concluded that doing so would 
decrease the incidence of vehicles colliding with 
trees. Bair's assumption that the collision risk will 
increase because the pavement will be closer to some 
trees ignores that the pavement is moving farther 
from other trees.  Caltrans’ conclusions regarding the 
frequency of collisions were reasonable and entitled 
to deference, especially because they pertain to an an 
area of agency expertise. Nat'l Parks & Conservation 
Ass'n v. U.S. Dep't of Transp., 222 F.3d 677, 682 (9th 
Cir. 2000). 
 
As to damage severity, the court found the claims 
unsupported by evidence in the record. It was 
reasonable for Caltrans’ EA not to anticipate that 
unfounded speculation. The Ninth Circuit rejected 
Bair's argument that because Caltrans was 
responsible for drafting the EA, it was also required to 
amass evidence demonstrating the comparative 
damage caused to trees by collisions with STAA trucks 
and California Legal trucks. See 40 C.F.R. § 1508.9(a). 
An agency is not required “to address in detail . . . 
every single comment . . . to prove that [it] 
‘considered’ the relevant factors,” much less to 
anticipate conclusory supposition about speculative 
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and tangential effects that are not supported by 
evidence in the record. 
 
Circuit Judge Wardlaw issued a concurring opinion, 
with slight reservations in these “tumultuous times.” 
The concurring opinion focused on three prongs:  1) 
the “nightmarish administrative record”; 2) Caltrans’ 
acknowledgement of its duty to supplement; and, 3)  
the likelihood of new data on the effects of 
construction on old-growth redwoods, which would 
prove important to future decisions surrounding 
these historic trees, and—if that data becomes 
available during the project—to Caltrans’ decision to 
supplement.  
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