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Presenter Notes
Presentation Notes
At the turn of the last century, birds in the United States were almost driven to extinction. In fact several species were. Killed for food and feathers at unprecedented scales, that conservation crisis helped awaken the country to the need to put limits on the wanton destruction of nature.
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Migratory Bird Treaty (1916), Act (1918)

Goal: “to assure the preservation of species either harmless or beneficial to man. “

Presenter Notes
Presentation Notes
Over 100 years ago, the Migratory Bird Treaty Act was signed into law to implement the still new treaty with the United Kingdom on behalf of Canada to protect this nation’s migratory birds. The law is credited with bringing many birds back from the brink of extinction.
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Presenter Notes
Presentation Notes
Today we are facing the loss of birds like we haven’t seen in a hundred years. North America has lost almost 3 billion birds since the 1970s. This loss requires a new approach to bird conservation. 
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Human-caused bird mortality

Presenter Notes
Presentation Notes
There are myriad threats facing birds, from habitat loss, to climate change to invasive species. The MBTA was not designed to address these many threats. What the MBTA is designed to address is human-caused mortality. The Fish and Wildlife Service is developing a proposed regulation that would, for the first time, establish a regulatory program to address all-forms of human-caused bird deaths in a manner that balances conservation with the needs of people and to support the economy.

For most of the MBTA’s history, the government interpreted the MBTA as prohibiting all-forms of take of birds. However, the Service never developed a way for many businesses that incidentally kill or take birds as a course of doing business to obtain a permit to authorize that take. Instead, the government relied on the enforcement discretion to prioritize those activities that take out of the ordinary numbers of birds, work with the entities causing those impacts to address the issue, and recommend cases for prosecution where appropriate.

This approach created tremendous uncertainty and uneven application. It was difficult for entities to know how to comply with the MBTA, and there was mechanism to obtain legal certification, for example, in the form of a permit.

This proposed rulemaking attempts to achieve these dual purposes: address the forms of human-caused mortality of the modern era while providing legal certainty to businesses, government agencies, and the public on how to comply with the MBTA.

The Service is still developing a proposed rule and I cannot share details of the current draft. However, as part of that process, we published an advance notice of proposed rulemaking which shared some of our thoughts on what a proposed rule might include and solicited public input into the process. 
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Over 1,000 bird species protected by MBTA

Presenter Notes
Presentation Notes
The MBTA protects over 1,000 species of birds that occur from Guam to Maine. People interact with birds everyday, everywhere. In shaping this proposed rule, one of our chief concerns was developing an efficient regulatory system that acknowledges the scope and scale of bird-human interactions that is relatively simple to implement, reserving limited Service staff time to those projects that would really benefit from interaction with the Service. 
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From individual projects to managing a nationwide program

Presenter Notes
Presentation Notes
A major principle we are using to guide this work is moving away from project by project thinking of other types of Fish and Wildlife Service permits, and designing a nationwide program.

In addition, given the scope and scale of this issue, and the current state of the science, it is almost impossible to assign any given project, particularly in an efficient way, a level of authorized take – where the Service would authorize the take of a specific number of birds of a set suite of species. We are rethinking what take authorizing looks like in this context. 
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Specified Activities

• Commercial Fisheries
• Oiled and Produced Waters
• Power Lines
• Solar Energy
• Towers
• Transportation
• Wind Energy

Presenter Notes
Presentation Notes
We needed to narrow the scope of what is regulated by permit due to the shear scale of MBTA incidental take on the landscape. The following industries were identified as the leading activities that take birds and represent about over 450,000 projects on the landscape requiring authorization. We anticipate an additional 25,000 (or 5%) added to the landscape in the next 5 years.

The ANPR identified several industries that we are considering developing regulations for under prescribed conditions. We are currently developing regulations for the following:

We combined land-based and off-shore wind into one activity because off-shore was all specific permits.
We removed flares as it was really 3 activities and additional development is needed
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3-Tier Framework

1. Regulatory Authorization
• Low to No Risk

2. General Permits
• Moderate Risk

3. Specific Permits
• High or Uncertain Risk

• Tier-specific eligibility criteria
• Tier-specific conditions
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Regulatory Authorization
Authorized - No Permit Required

Eligibility Criteria:
• Low-risk based on:

• Infrastructure
• Geographic Location
• Operational Practices

Conditions:
• Best known avoidance and 

minimization measures

No contact with the Service

Presenter Notes
Presentation Notes
Regulatory authorization – any project that qualifies for the regulatory authorization would not require a permit to conduct the activity. 

Migratory birds currently implements 20 regulatory authorizations, including purposeful take and possession of migratory birds

Infrastructure and geography standards that result in most take being avoided; “gold standard” for that type of activity

The requirements to qualify for a regulatory authorization vary by industry.
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Specific Permits
Permit – Staff Review Required

Eligibility Criteria:
• High risk or uncertain risk

Conditions:
• Customized based on activity
• Follow the traditional mitigation 

hierarchy 
• Avoid, Minimize, Compensate

• Close coordination with the Service 
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General Permits
Permit – Registration System

Eligibility Criteria:
• Moderate-risk based on:

• Infrastructure
• Geographic Location
• Operational Practices

Conditions:
• Required avoidance and minimization measures
• Registration

• Permit obtained without staff-review
• Audit program

• Flat Fee/Credit system for compensation

Presenter Notes
Presentation Notes
General permits – provides an authorization for certain activities with the implementation of avoidance and minimization measures

If an activity qualifies for a general permit, an applicant may register for a general permit without staff-level review of the application.  The process does not require staff review prior to authorization; however, staff will continue to assist with any requested technical assistance as well as reviewing required reports, etc.

Because not customized; cannot implement customized mitigation. Instead, implement a flat-rate compensation fee.

It is the Service’s intention that the majority of incidental take be authorized under the regulatory authorization and general permits

Ideally, there would be no need to issue Specific Permits; however, the Service recognizes there are always unique and emerging situations that may fall outside the scope of general permits. The goal of specific permits is to address those high-risk or unforeseen situations, NOT be a primary mechanism for authorizing incidental take.
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Non-Specified Activities
Regulatory Authorization

• Individuals acting in 
personal capacity

• Entities acting that are:
• Not a federal agency
• Not a specified activity
AND

• Implementing all relevant 
conservation measures

© E. Kershner
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Compensatory Mitigation
Offsetting Impacts at a Program Scale

• General Permits: Flat-fee/credit system 
compensation required per permit

• Specific Permits: Traditional mitigation 
hierarchy, including compensatory mitigation 
options

Presenter Notes
Presentation Notes
Mitigation at program scale, not project scale; Dead body count cannot be estimated with current available science and updating information not an appropriate use of resources at this time
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Federal Agencies

Presenter Notes
Presentation Notes
The Service recognizes that other federal and state agencies are important partners in the conservation and management of migratory birds.
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