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This paper reviews decisions on substantive NEPA cases? issued by federal courts in 2022 and
explains the implications of the decisions and their relevance to NEPA practitioners.

INTRODUCTION

In 2022, the U.S. Courts of Appeals issued 27 substantive decisions involving implementation of
the National Environmental Policy Act (NEPA) by federal agencies. The 27 cases involved four
different departments and three independent agencies. Overall, the federal agencies prevailed in
21 of the cases, did not prevail in two cases, and prevailed on one NEPA claim but not the other
NEPA claim(s) in four cases, with a total prevail rate of 78 percent (85 percent if the partial
cases are included). The U.S. Supreme Court issued no NEPA opinions in 2022; opinions from
the U.S. District Courts were not reviewed.

For comparison purposes, Table 1 shows the number of U.S. Court of Appeals NEPA case
decisions issued in 2006 — 2022, by circuit. The number of decisions issued in 2022 is above the
2006 — 2021 annual average of 23 decisions. Figure 1 is a map showing the states covered in
each circuit court.
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Note: Any views attributable to co-author P.E. Hudson are her personal views and not necessarily the
views of the Navy, Department of Defense, or the federal government.

2 The author included Wild Virginia v. Council on Envt'l Quality, 56 F.4d 281 (4th Cir. 2022), where the Fourth
Circuit affirmed the dismissal of a challenge to the CEQ's 2020 final NEPA regulations that affected how federal
agencies conduct reviews under NEPA; although it was decided on procedural grounds, the decision may have
substantive impacts (in the application of which NEPA regulations apply) on field practitioners. Alternately, some
commenters have argued that even though the court left the 2020 NEPA regulations in place, CEQ has signaled
that it is likely to replace these regulations in the near future.



Table 1. Number of U.S. Courts of Appeals NEPA Opinions, by year and circuit

U.S. Courts of Appeals Circuits

1st | 2nd | 3rd 4th | 5th | 6th 7th 8th 9th | 10th | 11th | D.C. | TOTAL

2006 3 1 1 1" 6 1 23
2007 1 1 8 2 3 15
2008 1 1 2 13 3 1 2 24
2009 1 3 1 2 1 1 13 2 2 27
2010 1 2 1 1 12 4 1 1 23
2011 1 1 12 14
2012 2 1 2 3 1 1 12 3 2 1 28
2013 2 2 1 1 9 2 1 3 21

2014 2 5 10 2 3 22

2015 1 1 6 2 4 14
2016 2 1 1 14 1 1 7 27
2017 1 1 1 13 1 8 25
2018 1 3 2 1 16 3 9 35
2019 1 1 1 9 2 1 6 21

2020 1 1 1 19 2 24
2021 1 1 2 1 6 2 5 18
2022 2 1 1 15 2 1 5 27
TOTAL 10 9 7 19 10 14 8 6 198 34 13 60 388
Proportion 3% | 2% | 2% 5% | 2% | 4% 2% 2% | 51% | 9% 3% 15% 100
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STATISTICS

Federal agencies prevailed in 78 percent (85 percent if the partial opinions are included) of the
substantive NEPA cases brought before the U.S. Courts of Appeals.

The Department of Interior (Bureau of Energy Management [BOEM], Bureau of Land
Management [BLM], Bureau of Safety and Environmental Enforcement [BSEE], U.S. Fish and
Wildlife Service [FWS], Lands and Mineral Management, National Park Service [NPS], and the
Office of Surface Mining and Reclamation Enforcement [OSMRE]) constituted almost half of
this year's case law with twelve cases.? The Department of Agriculture (United States Forest
Service [USFS]) was a defendant in five cases. The Department of Transportation (Federal
Aviation Administration [FAA] and Federal Highway Administration [FHWA] were involved in
four cases.* The Federal Energy Regulatory Commission (FERC) was involved in three cases
and the Council on Environmental Quality (CEQ), U.S. Nuclear Regulatory Commission (NRC)
and Tennessee Valley Authority (TVA) were defendants in one case, each.

The Department of Interior prevailed in all but three of its twelve cases (in one of the cases
where it did not prevail, it partially prevailed on one NEPA claim but not the other). The
Department of Agriculture prevailed in four cases out of five (in the case where it did not prevail,
it partially prevailed on one NEPA claim but not the other). The Department of Transportation
prevailed on all four cases. FERC prevailed in two cases out of three (in the case where it did not
prevail, it partially prevailed on one NEPA claim but not the other). CEQ and NRC prevailed in
their perspective NEPA cases; however, TVA did not prevail.

Of the 27 substantive cases, six cases involved a categorical exclusion (CE), ten involved
environmental assessments (EA), six involved environmental impact statements (EIS), and three
cases involved federal actions for which there was no NEPA document.

Of the six cases in which agencies did not prevail (or only partially prevailed), four involved
EAs (350 Montana v. Haaland, 29 F.4th 1158 (9th Cir. 2022), amended by 50 F.4th 1254 (9th
Cir. 2022) (9th Cir. 2022) (partially prevailed); Environmental Def. Ctr. v. Bureau of Ocean
Energy Mgm’t, 36 F. 4th 850 (9th Cir. 2022); Gulf Restoration Network v. Haaland, 47 F.4th 795
(D.C. Cir. 2022) (agency partially prevailed); Food & Water Watch v. Fed. Energy Reg.
Comm’n, 28 F.4th 277 (D.C. Cir. 2022) (agency partially prevailed)), one involved an EIS (Wild
Virginia v. U.S. Forest Serv., 24 F.4th 915 (4th Cir. 2022) (agency partially prevailed)) and one
involved the lack of a NEPA document (Sherwood v. Tennessee Valley Authority, 46 F.4th 439
(6th Cir. 2022)).

TRENDS

3T have listed DOI as the primary defendant as the agency is the primary decision-maker in the case, although in two
of the cases, the agency are co-defendants with USDA/USFS, DOT/FHWA). See Rocky Mountain Peace & Justice
Center v. U.S. Fish and Wildlife Serv., 40 F.4th 1133, (10th Cir. 2022) (FWS/DOT/FHWA); Cottonwood Env’tl
Law Ctr. v. Gianforte, No. 20-36125, 2022 WL 612673 (9th Cir. Mar. 2, 2022) (not for publication) (NPS/DOI
/FWS/USFS/USDA).

4 The DOT was the lead co-defendant with NPS in Protect Our Parks, Inc. v. Buttigieg, 39 F.4th 389 (7th Cir. 2022)
(DOT (FHWA)/NPS).



The following relates some trends and interesting conclusions from the substantive 2022 cases.

CEQ 2020 final NEPA regulations: These are the first cases at the federal appellate level in
which the CEQ 2020 final NEPA regulations were applied or discussed.

Sherwood v. Tennessee Valley Authority, 46 F.4th 439 (6th Cir. 2022) (comparing and
applying new regulations involving programmatic EIS and site specific statements; stating
that the new rules make clear that the site-specific statement or assessment does not
necessarily need to be an EIS itself—instead, “the tiered document needs only to
summarize and incorporate by reference the issues discussed in the broader document” and
“shall concentrate on the issues specific to the subsequent action.” 40 C.F.R. § 1501.11(b)).

Save our Skies v. Federal Aviation Admin., 50 F.4th 854 (9th Cir. 2022) (examining the
CEQ 2020 final NEPA regulations when upholding FAA's application of its CE).

Wild Virginia v. Council on Envt'l Quality, 56 F.4d 281 (4th Cir. 2022) (rejecting
Plaintiffs' claims; this action has resulted in the enduring portions of the 2020 CEQ final
NEPA regulations remaining in effect although CEQ indicated it plans to amend these
regulations).

Neighbors Against Bison Slaughter v. Nat’l Park Serv., No. 21-35144, 2022 WL
1315302 (9th Cir. May 3, 2022) (not for publication) (referring to the 2-year timelines
from CEQ 2020 final NEPA regulations).

Alternatives Considered: Seven cases involved challenges to the sufficiency of the alternatives
considered, and the courts upheld the agencies’ selection of the preferred alternative in each case
except for one.

Wild Virginia v. U.S. Forest Serv., 24 F.4th 915 (4th Cir. 2022) (discussing that the
agencies did, in fact, consider alternative routes but concluded that the environmental
impacts would simply be shifted to other lands -- that the increased length of the
Pipeline's route would affect more acreage, incorporate additional privately owned
parcels, and increase the number of residences near the Mountain Valley Pipeline).

Environmental Def. Ctr. v. Bureau of Ocean Energy Mgm’t, 36 F. 4th 850 (9th Cir. 2022)
(remanding to the district court with instructions to amend its injunction to prohibit the
agencies from approving permits for well stimulation treatments until the agencies issued
an EIS and have fully and fairly evaluated all reasonable alternatives (the court found the
agencies' summarily dismissed commenters' suggested alternatives)).

Protect Our Parks, Inc. v. Buttigieg, 39 F.4th 389 (7th Cir. 2022) (noting that Protect Our
Parks ignored the “reasonable” half of the reasonable-alternatives requirement. See 40
C.F.R. § 1502.14; "it would be unreasonable to require agencies to spend time and
taxpayer dollars exploring alternatives that would be impossible for the agency to
implement.").



e Audubon Society v. Haaland, 40 F.4th 917, (9th Cir. 2022) (holding that FWS sufficiently
explained why it did not list as a formal alternative the complete elimination of lease land
agriculture in the refuges as a formal alternative in the EIS).

e Audubon Society v. Haaland, 40 F.4th 967, (9th Cir. 2022) (opining that NEPA did not
obligate FWS to consider reduced-pesticide alternatives; and, in a second challenge, that
FWS adequately explained why a process by which pesticides could be approved for use
was essential to meeting the EIS' purposes, when the Audubon Society Portland claimed
it should have evaluated organic farming alternatives in the refuges.)

o  Gulf Restoration Network v. Haaland, 47 F.4th 795 (D.C. Cir. 2022) (disagreeing with
the challengers' argument that a true “no action” alternative would involve the
cancellation of all future planned leases when the agency met that goal when in the
programmatic EIS BOEM considered the effect of allowing no new leasing in the Gulf
and in the entire Shelf).

Assessment of Impacts: Nineteen’of the cases examined one or more challenges to assessment
of impacts (including greenhouse gas impacts and cumulative impacts). The courts tended to
focus on the deference afforded to the agency when they upheld the impact assessment analysis.

Categorical Exclusion (CE): Five cases scrutinized the application of CEs to projects based
on the potential for impacts, including the consideration of extraordinary circumstances.

e Los Padres Forestwatch v. U.S. Forest Serv., 25 F.4th 649 (9th Cir. 2022) (defending
the agency's application of CE-6 and stating the USFS was not required to examine
impacts to public safety or fuelbreak location efficacy in analyzing whether
extraordinary circumstances prevented the use of CE-6).

o  Mountain Communities for Fire Safety v. Elliott, 25 F.4th 667 (9th Cir. 2022)
(upholding the application of the USFS CE-6, where the agency analyzed each of the
resource conditions listed in extraordinary circumstances and found that the project
would have “no significant impact” on each).

o Safari Club Int’l v. Haaland, 31 F.4th 1157 (9th Cir. 2022) (criticizing the State and
Safari Club when they suggested their opposition to the Kenai Rule and the ensuing
public controversy is an extraordinary circumstance that triggered FWS' obligation to
prepare an EIS or EA;“[m]ere opposition to an action does not, by itself, create a
controversy within the meaning of NEPA regulations.”).

e Rocky Mountain Peace & Justice Center v. U.S. Fish and Wildlife Serv., 40 F.4th
1133 (10th Cir. 2022) (concluding no extraordinary circumstances rendered the 2018

5 Cases were only counted once even if multiple claims were adjudicated within that case involving impact
assessment.



Environmental Action Statement ineligible for the application of the categorical
exclusions).

e Save our Skies v. Federal Aviation Admin., 50 F.4th 854 (9th Cir. 2022) (upholding
FAA's application of its CE and stating that Save Our Skies did not meaningfully
dispute that the orders fall within the scope of the categorical exclusion; the orders
did not implicate extraordinary circumstances, so the FAA did not err in relying on
the CE).

Direct impacts: Ten cases considered challenges to assessment of direct impacts.

o Wild Virginia v. U.S. Forest Serv., 24 F.4th 915 (4th Cir. 2022) (finding that the
USFS and the BLM erroneously failed to account for real-world data suggesting
increased sedimentation along the route of the Mountain Valley Pipeline).

e Environmental Def. Ctr. v. Bureau of Ocean Energy Mgmt, 36 F. 4th 850 (9th Cir.
2022) (criticizing and stating that the agencies should have prepared a full EIS in light
of the unknown risks posed by the well stimulation treatments and the significant data
gaps that the agencies acknowledged; NEPA review cannot be used “as a subterfuge
designed to rationalize a decision already made.”).

e Protect Our Parks, Inc. v. Buttigieg, 39 F.4th 389 (7th Cir. 2022) (agreeing with the
FAA and finding that Protect Our Parks' argument that NPS and the DOT did not
adequately consider three of the ten factors set forth in the NEPA regulations in effect
while the review was underway was flawed; it found the AR showed that the agencies
“consider[ed] the proper factors,” ensuring that their decision is entitled to deference).

o Audubon Society v. Haaland, 40 F.4th 967 (9th Cir. 2022) (discussing that the record
confirmed that FWS took a “hard look™ at the direct, indirect, and cumulative effects
of its decision to re-adopt and extend the PUP process for reviewing potential
pesticide applications on the refuges; FWS also explained their reasoning in reaching
each of these conclusions).

o Oglala Sioux Tribe v. U.S. Nuclear Reg. Comm’n, 45 F.4th 291 (D.C. Cir. 2022)
(upholding NRC's analysis because that the agency explained the unavailability of the
cultural information and presented the substance of its findings in publicly accessible
decisions after on-the-record hearings).

o City of North Miami v. Federal Aviation Admin., 47 F.4th 1257 (11th Cir. 2022)
(disagreeing that the FAA violated NEPA when it failed to evaluate the Project's true
air quality impacts and finding that the FAA's Clean Air Act analysis showing that the
Project would have only a de minimis impact on air quality satisfies NEPA).

e Highlands Ranch Neighborhood Coalition v. Cater, No. 19-1190, 2022 WL 815411
(10th Cir. Mar. 18, 2022) (not for publication) (finding, in an EA, that the use of
short-term measurements comports with the plain language of Colorado's guidelines



and was also substantiated by declarations confirming that short-term noise
measurements are appropriate).

Fallon Paiute-Shoshone Tribe v. U.S. Dep’t of the Interior, No. 22-15092, No. 22-
15093 (9th Cir. Aug. 1, 2022) (not for publication) (stating that the district court
reasonably found that there was more than sufficient baseline information (i.e., flow
test, hydrogeological model, USGS data regarding Dixie Valley toad) available to
BLM on the relevant environmental issues in connection with its development of both
the EA and the Aquatic Resource Monitoring and Mitigation Plan, including water
resources and species information; and, with regard to the visual impacts challenges,
BLM took steps to minimize visual impacts of the Project, including the requirement
that buildings be painted consistent with BLM's visual color guidelines and comply
with dark-sky lighting practices, as reflected in the EA).

Cascade Forest Conservancy v. U.S. Forest Serv., No. 22-35087, 2022 WL 10964667
(9th Cir. Oct. 19, 2022) (not for publication) (finding that the record reflected that the
USFS' EA took the requisite “hard look™ at the direct, indirect, and cumulative effects
of the Project, including on scientific research and in conjunction with the effects of
past, present, and reasonably foreseeable future actions).

Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land Mgm't, No. 22-35035 (9th Cir.
Nov. 25, 2022) (not for publication) (affirming that North Project (involving timber
harvest) will not jeopardize the Northern Spotted Owl as a species, adversely modify
its critical habitat, nor result in its incidental take).

Indirect Impacts: Three cases involved assessment of indirect impacts, and both weighed
challenges to greenhouse gas impacts.

Food & Water Watch v. Fed. Energy Reg. Comm’n, 28 F.4th 277 (D.C. Cir. 2022)
(finding that FERC failed to account for reasonably foreseeable indirect impacts that
a new natural gas pipeline and compressor station in Massachusetts would have on
greenhouse gas emissions).

350 Montana v. Haaland, 29 F.4th 1158 (9th Cir. 2022), amended by 50 F.4th 1254
(9th Cir. 2022) (9th Cir. 2022) (remanding to the agency for failing to provide a
“convincing statement of reasons” why the expansion's impact on greenhouse gas
emissions would be insignificant).

Delaware Riverkeeper Network v. Fed. Energy Reg. Comm'n, 45 F.4th 104 (D.C. Cir.
2022) (rejecting challenges regarding FERC’s analysis of the project’s impacts on
greenhouse gas emissions and climate change; the court upheld FERC’s conclusion
that upstream effects such as new natural gas wells to meet the pipeline’s increased
capacity were not reasonably foreseeable. The court stated that downstream
greenhouse gas emissions were not reasonably foreseeable because FERC could not
identify the end users).



Cumulative impacts: Four cases considered the adequacy of the agency’s cumulative

effects assessment.

o Sierra Club. v. Fed. Energy Reg. Comm’n, 38 F.4th 220 (D.C. Cir. 2022) (agreeing
that FERC's analysis that the cumulative impacts of the two projects (the Southgate
Project and Mainline System Project) on turbidity would be limited because of the
geographic and spatial distance between the crossings).

o Audubon Society v. Haaland, 40 F.4th 967 (9th Cir. 2022) (rejecting challenger's
argument that FWS failed to evaluate the cumulative effects to sage-grouse of grazing
on the adjacent Modoc National Forest and found that the agency took a sufficiently
hard look at the effects of grazing on sage-grouse, including the cumulative effects).

o City of North Miami v. Federal Aviation Admin., 47 F.4th 1257 (11th Cir. 2022)
(disagreeing with Petitioners that FAA's assessment that FAA use the 2017-2018
period as its baseline minimized the effects of the FAA's pre-2017 actions, and that
the FAA should have instead used the 2006 noise levels as a baseline. The court
upheld the FAA's cumulative impact analysis because none of the prior actions had a
legal impact on noise levels in the area because they were either subject to categorical
exclusions or did not change flight procedures).

e Protect Our Parks, Inc. v. Buttigieg, 39 F.4th 389 (7th Cir. 2022) (deferring to the
agency when Protect Our Parks accused the agencies of failing to consider the
“cumulatively significant impact” of the project; the court found the EA did so—it
just reached a conclusion with which Protect our Parks disagreed).

Segmentation: Four cases involved claims of improper segmentation:

Friends of Animals v. U.S. Fish and Wildlife Serv., 28 F.4th 19 (9th Cir. 2022) (holding
that the permits were not “connected” to the broader experiment because the experiment
could proceed without the permits; each permit has “independent utility”” because the
issuance of one permit did not depend on the issuance of any other permit -- therefore,
the FWS did not need to analyze their impacts together in a single document).

Food & Water Watch v. Fed. Energy Reg. Comm’n, 28 F.4th 277 (D.C. Cir. 2022)
(analyzing the projects’ degree of physical and functional interdependence, and holding
that FERC reasonably determined that the Upgrade Project and the Longmeadow Project
were amenable to separate NEPA analyses).

Rocky Mountain Peace & Justice Center v. U.S. Fish and Wildlife Serv., 40 F.4th 1133,
(10th Cir. 2022) (finding the modifications to the planned public trail system had
independent utility, and it was not arbitrary or capricious for the FWS to segment the
potential changes in the Wind Blown Area from its analysis).

Delaware Riverkeeper Network v. Fed. Energy Reg. Comm'n, 45 F.4th 104 (D.C. Cir.
2022) (reviewing the scope of the project and opining that "even assuming FERC was



required to consider the Project and the PennEast Pipeline as connected actions, FERC's
environmental review did not prejudice petitioners because the abandonment of the
PennEast project eliminated the possibility that the projects could have a cumulative
environmental impact").

Supplemental Statements: Three cases alleged that a supplemental statement should have been
completed.

Friends of Animals v. U.S. Fish and Wildlife Serv., 28 F.4th 19 (9th Cir. 2022)
(discussing that the permits were an ancillary aspect of the experiment and constitute a
“minor variation" which doesn't require a supplemental statement).

Gulf Restoration Network v. Haaland, 47 F.4th 795 (D.C. Cir. 2022) (agreeing with
petitioners that because BOEM promised to consider the GAO report at the leasing stage,
it should have explained its later decision not to do so; the court found BOEM was
arbitrary and capricious when it brushed aside the GAO report as beyond the scope of the
supplemental EIS).

Cottonwood Envt’l Law Ctr. v. Marten, No. 21-35070, 2022 WL 1439127 (9th Cir. May
6, 2022) (not for publication) (finding that because the 1987 Forest Plan was not ongoing
action under the applicable case law for the purposes of NEPA, the USFS was not
required to conduct a supplemental NEPA analysis for the 1987 Forest Plan after the
USFS promulgated regulations in 2012 recognizing that climate change necessitated
updates to forest plans).

Each of the substantive 2022 NEPA cases, organized by federal agency, is summarized below.
Unpublished cases are noted (7 of the 27 substantive cases in 2022 were unpublished). Although
such cases may not have precedential value depending on the court, they can be of value to
NEPA practitioners.
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2022 NEPA CASES
U.S. COURTS OF APPEALS

COUNCIL ON ENVIRONMENTAL QUALITY

Wild Virginia v. Council on Envt'l Quality, 56 F.4d 281
(4th Cir. 2022)
Agency prevailed.

Issues: Status of CEQ 2020 NEPA Regulations.

Facts: Plaintiffs, a group of seventeen environmental
organizations, sued the CEQ in July 2020 related to
the Trump Administration's promulgation of a final
rule that affected how federal agencies would
conduct reviews under NEPA. Plaintiffs brought ten
claims against CEQ: nine claims of APA violations in
the rulemaking process, and one allegation that some
changes to the rule fell outside CEQ's rulemaking
authority. They requested that the court vacate and
set aside the 2020 Rule and reinstate the previous
version of the rule; the lower court dismissed their
claims due for lack of jurisdiction, and the Fourth
Circuit affirmed.

Decision: Plaintiffs claimed that the 2020 Rule would
(1) create problems with NEPA analyses, (2) pose
obstacles for them to comment on NEPA analyses or
otherwise participate in agency decision-making, (3)
make it more difficult for them to obtain information
about proposed federal actions, and (4) eliminate
some categories of actions from NEPA review
altogether. The Fourth Circuit considered each
purported injury in turn and concluded it lacked
jurisdiction as to all of them.

First, the Fourth Circuit found that Plaintiffs' claims
related to potential flaws in future NEPA analyses
were unripe. Cf. Lujan v. Nat'l Wildlife Fed'n, 497 U.S.
871,891, 110 S.Ct. 3177 (1990) (“[A] regulation is not
ordinarily considered the type of agency action ‘ripe’
for judicial review under the [Administrative
Procedure Act] until the scope of the controversy has
been reduced to more manageable proportions, and
its factual components fleshed out, by some concrete
action applying the regulation to the claimant's
situation in a fashion that harms or threatens to harm
him.”).

Second, the court found it lacked jurisdiction to

11

consider the concerns about Plaintiffs' ability to
comment on proposed federal actions or participate
in the NEPA process. Concerns about agencies'
choices related to bonds, hearings, and responses to
comments are speculative until those third parties
take such actions or at least demonstrate some
imminent likelihood of doing so. Doe v. Va. Dep't of
State Police, 713 F.3d 745, 758 (4th Cir. 2013). It
found the second set of challenges unripe.

Similarly, the Fourth Circuit did not resolve the
ripeness issue as to Plaintiffs' comment-based claims,
however, because even assuming those claims were
ripe, Plaintiffs lacked standing to assert them. To
establish standing, Plaintiffs would have to point to a
specific project as to which the new commenting
rules impacted their interests. Plaintiffs did not point
to a single agency action they desired to comment on
but were unable to because of the 2020 Rule, or
where they diverted resources to prepare comments
in accordance with the 2020 Rule. They thus lacked
standing to challenge the commenting requirements
based on the present record.

As to the third set of concerns, the court found these
claimed injuries were unripe for the same reasons
noted above: they hinge on future decisions by third
parties (other agencies) that may or may not come to
pass. The court also rejected this argument based on
standing - even assuming Plaintiffs' 2020 filing of FOIA
requests was enough to ripen this injury, they lacked
standing. The court assessed that the Plaintiffs cannot
create standing in advance by altering their behavior
-- by filing FOIA requests for information they will still
receive through the NEPA process.

Finally, Plaintiffs raise concerns about specific types
of projects that may be or will certainly be
categorically excluded from NEPA review. The court
rejected their claims involving Concentrated Animal
Feeding Operations (“CAFOs”) and certain timber
harvests based on insufficient evidence in both cases
of potential harm.

The Fourth Circuit emphasized the limited nature of
our holding in that it did not hold that Plaintiffs may
never challenge the 2020 Rule—only that they may
not do so based on the record and arguments they
put before the court in this case. CEQ conceded that
Plaintiffs will be able to challenge the 2020 Rule “in



the context of specific projects if and when a final
decision that threatens actual imminent harm to
[P]laintiffs or their members occurs.”

The author notes that at the time of this opinion,
Phase | of the 2022 CEQ final NEPA regulations (Phase
1) had been finalized and replaced a portion of the
2020 CEQ final NEPA regulations, which remain in
effect.

U.S. DEPARTMENT OF AGRICULTURE

Wild Virginia v. U.S. Forest Serv., 24 F.4th 915 (4th
Cir. 2022)

Agency Did Not Prevail on some NEPA Claims but
Prevailed on other NEPA Claims.

Issues: Impact Assessment, Alternatives.

Facts: In two consolidated cases, several
environmental advocacy organizations -- Wild
Virginia, the Sierra Club, Appalachian Voices, the
Wilderness Society, Preserve Craig, Save Monroe, and
the Indian Creek Watershed Association -- sought
review of the renewed decisions of the USFS and BLM
to allow the Mountain Valley Pipeline, an interstate
natural gas pipeline system, to cross three and a half
miles of the Jefferson National Forest in Virginia and
West Virginia.

This is the second time Petitioners challenged the
agencies' approval of the Pipeline. USFS and the BLM
prepared a supplemental EIS which sought to address
the Pipeline's sedimentation impacts utilizing two
hydrological analyses provided by the applicant. But
neither of these hydrological analyses, nor the
supplemental EIS, considered water quality
monitoring data from the USGS monitoring stations
fifteen miles outside the Jefferson National Forest,
where construction of the Pipeline has occurred near
the Roanoke River. The USGS data showed water
turbidity values that were 20% higher downstream
from the Pipeline's construction than upstream -- a
significant difference from the 2.1% increase in
sedimentation the hydrologic analyses predicted for
the Roanoke River.

The Fourth Circuit granted the petitions for review as
to those impacts and effects; denied the petitions
regarding remaining arguments about the alternative
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routes and vacated the decisions of the USFS and the
BLM; and remanded to the agencies.

Decision: Petitioners contended that the USFS and
the BLM violated NEPA, by inadequately considering
the Pipeline's sediment and erosion impacts.
Specifically, Petitioners asserted that 1) the sediment
modeling the applicant used in its hydrological
analyses relied on unsupported and implausible
assumptions; 2) evidence of the Pipeline's actual
impacts indicated the modeling was unreasonable,
and the USFS and the BLM did not address such
evidence; and 3) the agencies failed to address
whether erosion and sedimentation caused by the
Pipeline would violate water quality standards. The
Fourth Circuit found for the Petitioners on the second
of these assertions.

The court held USFS and the BLM erroneously failed
to account for real-world data suggesting increased
sedimentation along the Pipeline route. There was no
evidence that the agencies reviewed the USGS water
quality monitoring data from the Roanoke River,
which could indicate a significant increase in
sedimentation beyond that predicted in the modeling
used for the supplemental EIS. At the very least, the
supplemental EIS should have acknowledged this
disparity and explained its impact on the agencies'
reliance on the sedimentation data in the
hydrological analyses. The court further rejected that
the Petitioners had a duty to explain how the USGS
data made a difference in the selection of
alternatives. It rejected the agencies' argument that
the USGS data should be rejected because it was
collected outside the Jefferson National Forest.

The Fourth Circuit stated, "[b]y creating a false
dichotomy between the impacts of construction
inside and outside the Jefferson National Forest,
placing the burden on Petitioners to explain the
similarities between these two areas, and failing to
address the USGS modeling that occurred nearby in
the Roanoke River, the USFS and the BLM “entirely
failed to consider an important aspect of the
problem.”

The Fourth Circuit agreed with the Petitioners' claims
that the USFS and the BLM violated NEPA by
approving the use of the conventional bore method
to cross the four streams within the Jefferson
National Forest without first analyzing the method's
environmental effects. “It would be one thing if the
USFS had adopted a new alternative that was actually



within the range of previously considered alternatives
... It is quite another thing to adopt a proposal that
is configured differently."

The court reasoned that the USFS and the BLM
improperly approved the use of the conventional
bore method for the four streams in the Jefferson
National Forest without first considering FERC's
analysis.

However, the court rejected the argument that the
USFS and the BLM insufficiently evaluated alternative
routes for the Pipeline that did not pass through
national forests. It found the supplemental EIS amply
demonstrated that the agencies did, in fact, consider
alternative routes but concluded that the
environmental impacts would simply be shifted to
other lands and the increased length of the Pipeline's
route would affect more acreage, incorporate
additional privately owned parcels, and increase the
number of residences near the Pipeline. Therefore,
the record revealed that the BLM and the USFS
complied with their obligations to assess alternative
routes.

Los Padres Forestwatch v. U.S. Forest Serv., 25 F.Ath
649 (9th Cir. 2022)

Agency prevailed on its NEPA claims.

Exclusion (CE),

Issues: Categorical Extraordinary

Circumstances.

Facts: Nonprofit environmental organizations
brought action against USFS challenging USFS'
approval of the fuelbreak project for wildfire
management in inventoried roadless area of Tecuya
Ridge, Los Padres National Forest, Mt. Pinos,
California.

Decision: The Ninth Circuit upheld the application of
categorical exclusion 6 (CE-6), stating that the USFS
was not required to examine impacts to public safety
or fuelbreak location efficacy in analyzing whether
extraordinary circumstances prevented the use of CE-
6 for the Project. Consistent with 36 C.F.R. § 220.6,
the USFS analyzed each resource condition and
determined that the Project would have “no
significant impact” on each. Although the list of
resource conditions located at 36 C.F.R. § 220.6(b) is
not exhaustive, NEPA merely permits, rather than
requires, the USFS to consider additional factors
during its extraordinary circumstances review. Courts
have rejected the contention that the USFS is
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required to analyze additional factors on top of the
specified resource conditions in determining whether
extraordinary circumstances prevent the application
of a CE. See All. for the Wild Rockies v. Weber, 979 F.
Supp. 2d 1118, 1127 (D. Mont. 2013) (finding that the
FWS did not need to analyze certain factors set out
under a different regulation related to bull trout
habitat in  determining “no  extraordinary
circumstances” prohibited its application of CE-6 to a

proposed project).

It found the USFS' decision to locate the Tecuya Ridge
Project in the “Wildland Zone” instead of the “Threat
Zone” was not arbitrary and capricious. The Los
Padres National Forest Strategic Community
Fuelbreak Improvement Project Fire/Fuels Report
states that while most existing fuelbreaks are in “high
hazard chaparral areas,” a few fuelbreaks, like the
one contemplated here, “are in coniferous forest and
serve to limit fire spread from or towards
communities or timber stands in poor condition.”
The Cuddy Valley/Tecuya Stand Improvement
Projects Fire/Fuels Report also notes that “[t]o reduce
the threat of spotting distance from firebrands
(spotting potential), fuels would need to be reduced
both near and at some distance from the WUI
[Wildland Urban Interface].”

The Decision Memo for the Project further explained
that the USFS chose the project location to
strategically “connect to past and future treatment
areas on both public and adjacent private lands.” It
was therefore reasonable for the USFS to conclude
that the Project location will “provide a buffer
between developed areas and wildlands,” one of the
goals of the Mt. Pinos Community Wildfire Protection
Plan.

The court did not find evidence that the proposed
fuelbreak would be constructed in a “remote
backcountry location” that would fail to facilitate
firefighter access. The Tecuya Ridge fuelbreak will be
located around communities within the wildland-
urban intermix, including Pine Mountain Club, Pinon
Pines Estates, Lake of the Woods, and Frazier Park.
Sixty-six percent of the Project overlaps with the
Antimony IRA, which is linearly shaped and adjacent
to major roadways. The court discussed that
firefighters may access the Antimony IRA via the
many developed roads and trails. Thus, the fuelbreak
location did not appear to be too remote for
firefighters to approach in the case of wildfire.



Whether the location of the fuelbreak proposed for
the Tecuya Ridge Project will serve to protect the Mt.
Pinos Communities from wildfire is “a classic example
of a factual dispute the resolution of which implicates
substantial agency expertise.” Marsh v. Or. Nat. Res.
Council, 490 U.S. 360, 376, 109 S.Ct. 1851, 104 L.Ed.2d
377 (1989). Because the USFS substantiated its
decision to place the Tecuya Ridge Project within the
Wildland Zone with evidence in the record, the court
found its decision was not arbitrary and capricious.

Mountain Communities for Fire Safety v. Elliott, 25
F.4th 667 (9th Cir. 2022)
Agency prevailed.

Issue: Categorical Exclusion (CE).

Facts: Nonprofit environmental organizations
brought action against USFS under NEPA challenging
the application of a CE for approval of forest health
and fire mitigation project involving commercial
thinning of trees in overcrowded areas of Los Padres
National Forest in the Cuddy Valley, Mt. Pinos,
California. The Ninth Circuit affirmed lower court’s
summary judgment in favor of the agency.

Decision: An agency's decision to invoke a categorical
exclusion to avoid an EIS or EA is not arbitrary and
capricious if “the agency reasonably determined that
a particular activity is encompassed within the scope
of a categorical exclusion.” Earth Island Inst. v. Elliott,
290 F. Supp. 3d 1102, 1114 (E.D. Cal. 2017).

CE-6 permits “[t]hinning or brush control to improve
growth or to reduce fire hazard” as long as these
activities “do not include the use of herbicides or do
not require more than 1 mile of low standard road
construction.” 36 C.F.R. § 220.6(e)(6). Because the
Cuddy Valley Project authorizes thinning to reduce
“stand density, competing vegetation, and fuels” and
will not require the use of herbicides or any road
construction, the USFS reasonably determined that it
falls within the scope of CE-6. The USFS' decision
memorandum adequately explained that the project
would combat fire, insect damage, and disease. Given
the deferential standard of review, we cannot say
that the USFS's decision to apply CE-6 was arbitrary
and capricious.

Appellants contended that invoking CE-6 was
arbitrary and capricious because the USFS ignored
NEPA's intensity factors when deciding that no
extraordinary circumstances existed that would bar
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relying on CE-6. The regulations provide many
“resource conditions” that the USFS should analyze in
determining whether there are “extraordinary
circumstances.” 36 C.F.R. § 220.6(b).

Here, the USFS analyzed each of these resource
conditions and found that the project would have “no
significant impact” on each. Appellants claimed that
the USFS should have explicitly analyzed the second
and fourth factors, which are about effects on “public
health or safety” and those that are “highly
controversial,” respectively. 40 C.F.R. § 1508.27. The
USFS conceded that it did not directly analyze the §
1508.27 intensity factors in approving the project.

The Ninth Circuit stated that the USFS did not have to
examine the intensity factors when analyzing
whether extraordinary circumstances prevented the
use of CE-6. Because the scope of the resource
conditions is expansive, the USFS must “necessarily
take into account the NEPA-wide definition of
‘[slignificantly’ provided in § 1508.27” when it
analyzes those resource conditions. Sierra Club v. U.S.
Forest Serv., 828 F.3d 402, 411 (6th Cir. 2016). To
require an agency to analyze the extraordinary
circumstances factors once (under resource
conditions), and then again under merely renamed
factors, would be “inconsistent with the efficiencies
that the abbreviated categorical exclusion process
provides.” Ctr. for Biological Diversity v. Salazar, 706
F.3d 1085, 1097 (9th Cir. 2013).

Dissent: District Judge Stein writes a vigorous and
lengthy dissent explaining the misapplication of CE-6.
He disagreed strongly with the authorization of
commercial thinning of 601 acres of the Los Padres
NF. He explains the USFS relies on a novel
interpretation of its long-standing CE-6 to facilitate its
1,200-acre Cuddy Valley Project and that such an
interpretation would allow the USFS to approve
commercial thinning of trees—to contract with
private logging companies to cut and then sell large
trees—over a potentially unlimited number of acres.

He disagreed with the textual analysis (as a matter of
statutory interpretation) for CE-6, specifically: (1)
Textual Analysis of CE-6 of "Thinning"; (2) the Textual
Analysis of CE-6 with "Timber Stand Improvement";
(3) The History of 36 C.F.R. § 220.6 shows that
“Thinning” Does Not Encompass “Commercial
Thinning”; and, (4) The Overall Policy Concerns
Animating CE-6 Do Not Support a Definition of



“Timber Stand Improvement” That Includes

Commercial Thinning.

District Judge Stein states, that "[b]y failing to
consider the consequences of allowing the USFS to
evade NEPA's environmental disclosure requirements
for projects involving significant amounts of
commercial thinning—projects that are outside the
scope of activities CEs are meant to authorize—the
majority misses the forest for the trees and does an
impermissible disservice to NEPA's regulatory scheme
and the law."

Cottonwood Envt’l Law Ctr. v. Marten, No. 21-35070,
2022 WL 1439127 (9th Cir. May 6, 2022) (not for
publication)

Agency prevailed.
Issues: Federal Action, Supplemental Statements.

Facts: Cottonwood's claim for relief alleged that
NEPA obligated the USFS to supplement its EIS for the
1987 Gallatin Forest Plan after the USFS promulgated
regulations in 2012 recognizing that climate change
necessitated updates to forest plans. The Ninth
Circuit affirmed the district court’s dismissal of
Cottonwood’s complaint without leave to amend.

Decision: In a brief opinion considering the agency's
Motion to Dismiss, the Ninth Circuit considered
Cottonwood's first claim for relief alleging NEPA
obligated the USFS to supplement the EIS for the 1987
Gallatin Forest Plan after the USFS promulgated
regulations in 2012 recognizing that climate change
necessitated updates to forest plans, 36 C.F.R. §
219.5.2

NEPA requires the USFS to supplement an EIS where
1) there are “significant new circumstances or
information” that will “show that the remaining
action will affect the quality of the human
environment in a significant manner or to a significant
extent not already considered,” and 2) “there
remains major Federal action to occur,” or “ongoing”
action. Marsh v. Oregon Natural Resources Council,
490 U.S. 360, 372-74 (1989); Norton v. S. Utah
Wilderness All. (“SUWA”), 542 U.S. 55, 73 (2004).

The court stated the claim hinged on whether the
1987 Forest Plan constitutes ongoing federal action.
The USFS argued that SUWA’s holding that finalized
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BLM land plans do not constitute ongoing major
Federal action under NEPA controls.

Cottonwood, however, argued that Pacific Rivers
Council v. Thomas’s holding that USFS forest plans
“represent ongoing agency action” under the ESA
controls, because “ongoing agency action” for the
purpose of the ESA is “ongoing major Federal action”
for the purpose of NEPA. 30 F.3d 1050, 1053 (9th Cir.
1994). In other words, the parties differ over whether
“ongoing major Federal action” is consistent by
statute or by agency.

The Ninth Circuit agreed with the USFS. SUWA
reasoned from the language of NEPA, not from
agency-specific language. 542 U.S. at 72-73. It found
that because the 1987 Forest Plan is not ongoing
action under SUWA for the purposes of NEPA, the
USFS was not required to conduct a supplemental
NEPA analysis for the 1987 Forest Plan.

Cascade Forest Conservancy v. U.S. Forest Serv., No
22-35087, 2022 WL 10964667 (9th Cir. Oct. 19, 2022)
(not for publication)

Agency prevailed.

Issue: Significance of Impacts.

Facts: Cascade Forest Conservancy and others
challenged USFS' planned action— the “Spirit Lake
Tunnel Intake Gate Replacement and Geotechnical
Drilling Project” -- intended to address the threat
posed by a potential catastrophic breach of Spirit
Lake, which is part of the Mount St. Helens National
Volcanic Monument. The Ninth Circuit affirmed
summary judgment in favor of the agency.

Decision: In this concise memorandum opinion, the
Ninth Circuit found that the record reflected that the
USFS' EA took the requisite “hard look” at the direct,
indirect, and cumulative effects of the Project,
including on scientific research and in conjunction
with the effects of past, present, and reasonably
foreseeable future actions. Bark v. U.S. Forest Serv.,
958 F.3d 865, 868 (9th Cir. 2020); see also 40 C.F.R. §
1508.25.

It held that the USFS did not act arbitrarily,
capriciously, or contrary to law in issuing a FONSI and
determining that an EIS was unnecessary based on its
conclusion that the Project would not have a
significant effect on the quality of the human
environment. “Whether an action ‘significantly’



affects the environment requires analyzing both
‘context’ and ‘intensity.” ” Wild Wilderness v. Allen,
871 F.3d 719, 727 (9th Cir. 2017) (citing 40 C.F.R. §
1508.27). The Ninth Circuit concluded the USFS
reasonably considered the factors for evaluating
“intensity.” 40 C.F.R. § 1508.27(b).

U.S. DEPARTMENT OF THE INTERIOR

Friends of Animals v. U.S. Fish and Wildlife Serv., 28
F.4th 19 (9th Cir. 2022)
Agency prevailed.

Issue:  Supplemental
(Connected Actions).

Statements, Segmentation

Facts: Environmental advocacy organization sued
FWS claiming violation of NEPA involving FWS'
proposed experiment for which permits were issued
and safe harbor agreements were entered with four
non-federal landowners to conduct lethal removal of
barred owls that were encroaching on habitat of
northern spotted owl, which was listed as threatened
species under ESA. The Ninth Circuit affirmed the
district court's grant of summary judgment in FWS's
favor.

Decision: In 2013, FWS issued an EIS analyzing the
experiment's environmental impacts. Later, when
FWS issued the permits and Safe Harbor Agreements,
it conducted a less-intensive Environmental
Assessment (EA) for each permit. All EAs concluded
that the spotted owl would not be significantly
affected. Friends contended FWS' environmental
analyses did not meet NEPA requirements in two
ways. First, although issued an initial EIS, Friends
claims FWS had to issue a Supplemental EIS, instead
of the lesser EAs, when it later issued the permits.
Second, Friends argued FWS should have considered
environmental effects of each permit with those from
other permits and the broader experiment.

The CEQ has issued regulations that “impose a duty
on all federal agencies to prepare” a Supplemental EIS
if “(i) the agency makes substantial changes to the
proposed action that are relevant to environmental
concerns; or (ii) there are significant new
circumstances or information relevant to
environmental concerns and bearing on the proposed
action or its impacts.” 40 C.F.R. § 1502.9(d)(1). In
addition, CEQ has published more guidance, which

16

the Ninth Circuit has adopted as the proper
framework for applying § 1502.9(d)(1). Russell
Country Sportsmen v. U.S. Forest Serv., 668 F.3d 1037,
1045 (9th Cir. 2011) (citing Forty Most Asked
Questions Concerning CEQ's National Environmental
Policy Act Regulations, 46 Fed. Reg. 18,026, 18,035
(Mar. 23, 1981)). Under this framework, a
Supplemental EIS is not required if: “(1) the new
alternative is a ‘minor variation of one of the
alternatives discussed in the [original] EIS,” and (2) the
new alternative is ‘qualitatively within the spectrum
of alternatives that were discussed in the [original
EIS].” ” Id.

Friends argued that FWS had to issue a Supplemental
EIS under either prong of § 1502.9(d)(1). It
maintained that FWS made “substantial changes” to
the “heart” of the barred owl removal experiment
because the goal of the experiment was to conserve
the northern spotted owl, but the permits authorized
the take of spotted owls. Second, Friends contended
that the specifics of each permit and Safe Harbor
Agreement constitute “significant new information”
that was not considered in the initial EIS. The Ninth
Circuit held that the permits were an ancillary aspect
of the experiment and constitute a “minor variation"
which doesn't require a supplemental statement. It
also found the permits and Safe Harbor Agreements
were clearly “within the spectrum of alternatives”
discussed in the 2013 EIS (and would be "fleshed-out"
later in time when executed, requiring further NEPA
analysis).

The Ninth Circuit was satisfied that FWS conducted
the required “hard look” review in determining that
the permits were not environmentally significant. See
Cal. ex rel. Imperial Cty. Air Pollution Control Dist. v.
U.S. Dep't of the Interior, 767 F.3d 781, 792 (9th Cir.
2014). FWS conducted an EA for each permit and
each EA determined that spotted owls would be
taken only if the experiment managed to increase the
spotted owl's population and range. And FWS
concluded that such gains would be temporary, as
barred owls would resume displacing the spotted
owls after the experiment. In FWS' opinion, the
environmental effects of the experiment were the
same with or without the permits.

The Ninth Circuit rejected Friends claims that the
broader experiment and the permits were
“connected actions.” Friends asserted that each
permit and SHA depends on the experiment's
informational benefit to satisfy the “net conservation



benefit” requirement. Friends thus claimed that FWS
erred in analyzing the experiment separately from the
permits and addressing each permit in isolation from
the other permits.

Actions are connected if they “[c]annot or will not
proceed unless other actions are taken previously or
simultaneously” or are “interdependent parts of a
larger action and depend on the larger action for their
justification.” 40 C.F.R. § 1501.9In applying §
1501.9(e)(1), the courts employ an “independent
utility” test. Great Basin Mine Watch v. Hankins, 456
F.3d 955, 969 (9th Cir. 2006). “When one of the
projects might reasonably have been completed
without the existence of the other, the two projects
have independent utility and are not ‘connected’ for
NEPA's purposes.” Id.

The court held, here, the permits were not
“connected” to the broader experiment because the
experiment would proceed without the permits. Each
permit has “independent utility” because the
issuance of one permit did not depend on the
issuance of any other permit. The EIS stated that each
permit depended on “cooperation from nonfederal
landowners” and “nonfederal lands would be
included in the active experiment only if the
landowners are willing.” FWS issued the permits
individually to each landowner, and irrespective of
whether the other permits would issue, so the
permits are not “connected.” The court opined that b
ecause the permits and the experiment were not
“connected actions,” FWS did not have to assess their
environmental impacts together in a single
document.

350 Montana v. Haaland, 29 F.Ath 1158 (9th Cir.
2022), amended by 50 F.4th 1254 (9th Cir. 2022)
Agency did not prevail on most of its NEPA claims
except for one claim.

Issues: Significance of Impacts, (Indirect Impacts
(climate change), Use of Social Cost of Carbon),
Remedy.

Facts: Environmental organizations brought action
against Office of Surface Mining Reclamation and
Enforcement (OSMRE), alleging violations of NEPA in

% On Feb 10, 2023, the District Court of Montana vacated
the approval of the expansion and remanded for the
preparation of an EIS.
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connection with approval of proposed expansion of a
coal mine in South Central Montana.

The Ninth Circuit discussed that the record was
unclear about the extent to which the agency can
resolve uncertainty regarding the magnitude of the
project's contribution to the environmental harms
identified in the EA; it stated that factfinding was
necessary to determine whether the preparation of
an EIS and vacatur of the plan approval is warranted
and remanded back to the district court for future
proceedings.®

Decision: The Ninth Circuit noted that the agency's
2018 EA thoroughly supported the relationship
between GHG emissions and climate change and
included an unvarnished summary of the broad
consensus that has emerged from the scientific
community—that climate change is having, and is
expected to continue to have, alarming effects on our
environment. The 2018 EA also calculated that the
GHG emissions generated over the life of the Mine
Expansion would total “approximately 0.44 percent
of annual (single year) global GHG emissions.” But in
the single sentence that followed, the EA merely
asserted that “while the [Mine Expansion] would
contribute to the effects of climate change,” its
“contribution relative to other global sources [of
GHGs] would be minor in the short-and long-term on
an annual basis.” With that, the EA summarily
concluded that the Mine Expansion will not have a
significant impact on the environment. (Note:
Appendix D of the 2018 EA - comprising the agency's
climate change analysis is published in the opinion).

The court discussed that the agency did not cite any
scientific evidence supporting the characterization of
the project's emissions as “minor” compared to
global emissions, nor did it identify any science-based
criteria the agency used in its determination.
“Without some articulated criteria for significance in
terms of contribution to global warming that is
grounded in the record and available scientific
evidence,” The court stated the agency's conclusion
that the Mine Expansion's GHG emissions will be
“minor” is deeply troubling and insufficient to meet
agency's burden.



The court lamented that the lack of a science-based
standard for significance is critical because the record
reflected no dispute that GHGs cause global warming
and have had dramatic effects on the environment.
The only question was the extent to which this
project's GHGs will add to the severe impacts of
climate change.

The 2018 EA's domestic comparisons failed to provide
a convincing rationale in support of the FONSI and fell
short of NEPA's requirement that environmental
information be made available to citizens before
decisions are made, because the U.S.-and Montana-
based comparisons did not account for emissions
generated by combustion of the project's coal. The
district court cited the EA's domestic comparisons but
did not specifically discuss that those calculations
only include the emissions generated by mining the
coal and transporting it to Vancouver, where it is
shipped overseas. As the EA explained, 97 percent of
GHGs from the project will result from coal
combustion, primarily in Japan and the Republic of
Korea.

The failure to account for combustion-related
emissions in the domestic comparisons cannot be
explained as an attempt to measure the Mine
Expansion's local impact because there is no question
that the coal from the Mine Expansion is intended to
be sold for combustion. The court held that the
omission of combustion-related emissions also
contradicts a key premise of the 2018 EA—that
climate change is a global problem. The court found
there is no cogent rationale that justifies excluding
combustion-related emissions from the 2018 EA's
domestic comparisons -- it also noted that the
agency's domestic comparisons in the 2015 EA did
include combustion-related emissions.

The court criticized the agency by failing to provide a
convincing statement of reasons why the project’s
impacts -- involving 190 million tons of GHGs, 0.44%
of total GHGs emitted globally -- were insignificant. It
found that the 2018 EA failed to articulate any
science-based criteria of significance in support of its
finding of no significant impact (FONSI), but instead
relied on the arbitrary and conclusory determination
that the Mine Expansion project’s emissions would be
relatively minor.

However, the court was not so persuaded that the
agency was required to use the Social Cost of Carbon
metric (a method of quantifying the impacts of GHGs
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that estimates the harm, in dollars, caused by each
incremental ton of carbon dioxide emitted into the
atmosphere each year) to quantify the environmental
harms stemming from the project’s GHG emissions.
The panel further held that it was less clear whether
the agency had any other metric available to assess
the impact of this project.

Dissent: Circuit Judge Nelson, in a lengthy dissent,
stated that the agency had adequately explained its
findings and that courts “are ill-equipped to step into
highly politicized scientific debates like this.” He
discussed that the agency's finding that the
incremental effects of 0.04% of annual global
greenhouse gas (“GHG”) emissions were “minor” was
not arbitrary or capricious under APA. This argument
was barely raised, and he stated that the majority's
contrary holding is wrong given the deferential APA
review.

He stated that the effects were not reasonably
foreseeable, 40 C.F.R. § 1508.8(b), and did not have
“a reasonably close causal relationship” to the
project, Dep't of Transp. v. Pub. Citizen, 541 U.S. 752,
767,124 S.Ct. 2204 (2004). He noted that the asserted
flaws with Interior's EA were not grounded in any
NEPA requirement, and the Plaintiffs provided no
scientific evidence that an incremental increase of
0.04% of global GHG emissions (if that were the
worst-case result) would cause a significant impact.
He stated that the agency went to great lengths to
fulfill its NEPA obligations: it identified how the
project would affect the environment (including air
quality, water quality, and other metrics) and
described the effects of GHG emissions and climate
change on a global, national, and state level. He
concurred with the majority on the Social Cost of
Carbon tool, and the decision not to vacate the
approval of the project. or direct the agency to
complete an EIS.

Safari Club Int’l v. Haaland, 31 F.4th 1157 (9th Cir.

2022)
Agency prevailed.
Issues:  Categorical Exclusion, Extraordinary

Circumstances.

Facts: The State of Alaska and international hunting
organization filed suits against the Secretary of the
Interior, seeking declaratory relief, injunctive relief,
and vacatur of portions of FWS' “Kenai Rule,” which
limited certain hunting practices in the Kenai National



Wildlife Refuge (NWR), even though Alaska had
approved them. The Ninth Circuit affirmed the district
court's grant of summary judgment in FWS' favor.

Decision: The State and Safari Club set out a two-part
NEPA argument, first asserting that the Kenai Rule
changed the environmental status quo in the Kenai
Refuge such that NEPA review is required, and
second, that FWS improperly fulfilled its NEPA
obligations for the Kenai Rule through CEs.

The court considered that even assuming NEPA's
procedures applied to the Kenai Rule, the NEPA
requirement is satisfied by the application of a
categorical exclusion (CE). Bicycle Trails Councils of
Marin v. Babbitt, 82 F.3d 1445, 1456 n.5 (9th Cir.
1996). It discussed that the disputed parts of the
Kenai Rule codified longstanding constraints on
hunting in the Kenai Refuge, and the fact that these
limitations changed from state to federal restrictions
did not alter the permitted levels of use in the Kenai
Refuge. The court found that FWS sensibly decided
that the Kenai Rule fits a CE for “issuance of special
regulations for public use of [FWS]-managed land,
which maintain essentially the permitted level of use
and do not continue a level of use that has resulted in
adverse environmental impacts.”

The State and Safari Club claimed “extraordinary
circumstances” triggered the requirement for an EIS
or EA for the Kenai Rule. The court criticized the State
and Safari Club when they suggested their opposition
to the Kenai Rule and the ensuing public controversy
is an extraordinary circumstance that triggered FWS'
obligation to prepare an EIS or EA. “Mere opposition
to an action does not, by itself, create a controversy
within the meaning of NEPA regulations.” Am. Wild
Horse Campaign v. Bernhardt, 963 F.3d 1001, 1011
(9th Cir. 2020). “A project is highly controversial if
there is a substantial dispute about the size, nature,
or effect of the major Federal action rather than the
existence of opposition to a use.” Bark v. U.S. Forest
Serv., 958 F.3d 865, 870 (9th Cir. 2020). The court
emphasized that no documents cited by the State and
Safari Club indicate that the disputed parts of the
Kenai Rule have highly controversial, uncertain, or
unique environmental effects, so reversal is
unjustified for lack of any substantial evidence in the
record that exceptions to the CE may apply.

7 petition for certiorari reviewed docketed at the time of
this writing.
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Environmental Defense Center v. Bureau of Ocean
Energy Mgm’t, 36 F. 4th 850 (9th Cir. 2022)”
Agency did not prevail.

Issues: Significance of Impacts, Scope of Federal
Action, Alternatives, Purpose and Need.

Facts: Environmental groups, the State of California,
and the California Coastal Commission brought action
alleging that BOEM and Bureau of Safety and
Environmental Enforcement (BSEE) violated NEPA,
inter alia, with respect to a federal proposal to allow
oil well stimulation treatments, including fracking, off
the coast of Santa Barbara, California.

This case involved a lengthy history of litigation that
resulted in settlement agreement. As agreed in the
agreement, the agencies issued a draft EA in February
2016 that examined the programmatic effects of
allowing well stimulation treatments in the Pacific
Outer Continental Shelf. There was a thirty-day public
comment period, during which the agencies received
thousands of comments from individuals, scientists,
federal and state agencies, and elected officials. The
agencies published a final programmatic EA and
FONSI in May 2016.

The “Proposed Action” that the programmatic EA
examined was “allow[ing] the use of selected well
stimulation treatments on the 43 current active
leases and 23 operating platforms” in the Pacific
Outer Continental Shelf without restrictions. Under
NEPA, agencies must evaluate the environmental
impacts of alternatives to the proposed action, and it
specifically mandates consideration of a “no action”
alternative. 42 U.S.C. § 4332; 40 C.F.R. § 1502.14.

Based on the analysis in the programmatic EA, the
agencies determined that the proposed action of
allowing well stimulation treatments without
restriction “would not cause any significant impacts”
and accordingly, the federal agencies issued a FONSI,
which concluded the NEPA environmental review
process. In doing so, the agencies did not consult with
the FWS or the National Marine Fisheries Service
pursuant to the ESA before issuing their final EA and
FONSI, nor did they review the proposed action in the
EA for consistency with California's coastal
management program pursuant to the CZMA.



The Ninth Circuit reversed the district court's grant of
summary judgment upholding the EA and held that
the agencies violated NEPA both because their EA was
inadequate and because they should have prepared
an EIS. The Ninth Circuit vacated the inadequate EA,
which is the presumptive remedy for agency action
that violates the NEPA as reviewed through the APA.
The Ninth Circuit remanded to the district court with
instructions to amend its injunction to prohibit the
agencies from approving permits for well stimulation
treatments until the agencies issued an EIS and have
fully and fairly evaluated all reasonable alternatives.

Decision: First, Plaintiffs alleged that the agencies
violated NEPA because the agencies' EA is inadequate
and does not constitute a “hard look” of the
environmental impacts of allowing well stimulation
treatments offshore California. Specifically, Plaintiffs
contend that in issuing the EA, the agencies relied on
erroneous assumptions, used too narrow of a
statement of need and purpose, and did not consider
a reasonable range of alternatives. Second, the
Plaintiffs additionally contended that the agencies
violated NEPA by failing to prepare an EIS.

The Ninth Circuit discussed that the central
assumption underlying the agencies' entire EA, and
driving their conclusion of no significant impact, is
that the use of well stimulation treatments in the
Pacific Outer Continental Shelf would happen so
infrequently that any adverse environmental effects
would be insignificant.”

The court agreed that the Plaintiffs raised legitimate
doubts about the agencies' recordkeeping of well
stimulation treatments and the reasonableness of
relying on flawed recordkeeping to formulate an
estimate for evaluating environmental impacts under
NEPA. The agencies do not know the actual number
of well stimulation treatments that have occurred on
the Pacific Outer Continental Shelf because data
collection has been incomplete. The court reasoned
that because the EA's finding relied on the incorrect
assumption that well stimulation treatments would
be infrequent, we conclude that the agencies acted
arbitrarily and capriciously by offering an analysis that
ran “counter to the evidence before the agency,” and
that they failed to take the requisite hard look by
“rely[ing] on incorrect assumptions or data” in
arriving at their conclusion. Native Ecosystems
Council v. U.S. Forest Serv., 418 F.3d 953, 964 (9th Cir.
2005).
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The Ninth Circuit held the agencies also acted
arbitrarily and capriciously by assuming in the EA that
compliance with a permit issued by the EPA under the
Clean Water Act, the National Pollution Discharge
Elimination System General Permit (“NPDES permit”),
would render the impacts of well stimulation
treatments insignificant. Like the assumption
concerning the infrequent use of well stimulation
treatments, the agencies repeatedly relied on the
NPDES permit to conclude that the proposed action
would not significantly affect the environment. The
agencies relied on the NPDES permit and its testing to
find that impacts of the proposed action would be
minimal on marine and coastal fish, marine birds, sea
turtles, and fisheries. The agencies acted arbitrarily
and capriciously by relying, in significant part, on
these two flawed assumptions throughout the EA, see
Native Ecosystems Council, 418 F.3d at 964. As a
result, the EA is inadequate, and the agencies violated
NEPA by failing to take the requisite hard look.

Plaintiffs also contended that the EA violates NEPA
because the agencies failed to consider a reasonable
range of alternatives and relied upon too narrow a
statement of “purpose and need” in the EA. NEPA
requires agencies to consider alternatives to their
proposed action. 42 U.S.C. § 4332(C)(iii).

The court reviewed the EA, which explained the
“purpose of the proposed action (use of certain WSTs,
such as hydraulic fracturing) is to enhance the
recovery of petroleum and gas from new and existing
wells on the [Pacific Outer Continental Shelf], beyond
that which could be recovered with conventional
methods.” And the need is “the efficient recovery of
oil and gas reserves” from the Pacific Outer
Continental Shelf. The court found that although the
“purpose and need” statement is narrow, it did not
necessarily fail under our deferential standard of
review.

Plaintiffs argued that the lack of any meaningful
difference among the alternatives did not allow the
informed decision making that NEPA requires. The
agencies considered four courses of action as options:
(1) allowing the use of well stimulation treatments
without restriction; (2) allowing well stimulation
treatments with a minimum depth restriction; (3)
allowing well stimulation treatments with a
prohibition on the open water discharge of fluids; and
(4) the required “no action” alternative of prohibiting
well stimulation treatments. The environmental
impacts of the first three alternatives were all based



on a forecast of authorizing up to five well stimulation
treatments per year.

In the EA, the agencies acknowledged that the three
“action alternatives” they considered were similar
because they all “include the use of the same four
types of WST” so the “nature and magnitude” of any
impacts will be similar.

California and other commenters had suggested
specific alternatives for the agencies to consider in
the final EA, such as prohibiting well stimulation
treatments in specific locations or at particular times
of year, requiring the disclosure of well stimulation
treatment constituents and additives, requiring
notice to be given to state agencies and the public
before well stimulation treatments are conducted,
requiring testing of well stimulation fluids, or limiting
the number of well stimulation treatments in a given
year. Responding to these proposed alternatives in
the Final EA, as they were required to do, the agencies
summarily dismissed them. The Ninth Circuit
concluded that the agencies did not meet their
obligation under NEPA to “give full and meaningful
consideration to all reasonable alternatives.”

Plaintiffs' argued that the agencies should have
completed an EIS, rather than an EA, due to the
significance of the effects (offshore well stimulation
treatments may adversely affect endangered or
threatened species; well stimulation treatments in
the Pacific Outer Continental Shelf would affect
unique geographic areas; the effects of offshore well
stimulation treatments are highly uncertain and
involve unknown risks;). 40 C.F.R. § 1508.27. The
Ninth Circuit agreed with the Plaintiffs' claims. First,
is finding of adverse effects, after consultation with
FWS and NMFS, especially after the EA was published,
is prima facie evidence that an EIS should have been
prepared.

The Ninth Circuit discussed that the Santa Barbara
Channel, where most of the offshore drilling on the
Pacific Outer Continental Shelf takes place, is a unique
area with proximity to “park lands ... or ecologically
critical areas.” Many of its waters and islands have
special designation, including the Channel Islands
National Park and Marine Sanctuary. The amicus brief
filed by Members of Congress refers to the area as the
“Galapagos of North America” and notes that 25
endangered species are present in the channel on a
seasonal or permanent basis. the Final EA, the
agencies responded to concerns about the unique
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characteristics of the area by asserting that the
platforms' distance from the Channel Islands Marine
Sanctuary would mitigate any effects to the area. But
the Ninth Circuit agreed with the Plaintiffs that the
affected area also has “proximity to historic or
cultural resources” including the submerged remains
of the Chumash people. Congress expressly
designated the Channel Islands National Park to
protect important cultural resources, including
“archaeological evidence of substantial populations
of Native Americans.” 16 U.S.C. § 410ff(6). The Ninth
Circuit opined the significance standard is satisfied
and an EIS should have been prepared.

The Ninth Circuit discussed that an EIS is also
warranted when the possible effects of the proposed
action are “highly uncertain or involve unique or
unknown risks.” 40 C.F.R. § 1508.27(b)(5). The lack of
data regarding the toxicity of well stimulation fluids,
and the uncertainty this poses for evaluating the
potential environmental effects of the proposed
action, counsels the agencies that an EIS should have
been prepared. The regulatory body in California that
supervises oil and gas development, the Division of
Oil, Gas, and Geothermal Resources, also commented
on the draft EA that “effects of discharging WST fluids
on marine life are not fully understood due to the lack
of toxicity data” and urged the agencies to conduct
toxicity testing to address this gap. The court found
this fact to be satisfied as well.

The court summarized its discussion of the alleged
NEPA violations, concluding that the agencies did not
take the “hard look” mandated by NEPA. They relied
on flawed assumptions in the EA that distorted and
rendered irrational their finding of no significant
impact. They did not give full and meaningful
consideration to a reasonable range of alternatives.
This failure to take the requisite “hard look” renders
the EA inadequate under NEPA. The agencies also
should have prepared a full EIS considering the
unknown risks posed by the well stimulation
treatments and the significant data gaps that the
agencies acknowledged. NEPA review cannot be used
“as a subterfuge designed to rationalize a decision
already made.” Metcalf v. Daley, 214 F.3d 1135, 1142
(9th Cir. 2000). The court believed that is what
happened in this case. The agencies, which had
already ventured down the path of allowing well
stimulation treatments without environmental
review until they were sued by the environmental
groups, did not give a meaningful assessment of
reasonable alternatives, offered post-hoc



rationalizations for their decision, and disregarded
necessary caution when dealing with the unknown
effects of well stimulation treatments and the data
gaps associated with a program of regular fracking
offshore California in order to increase production
and extend well life.

Audubon Society of Portland v. Haaland, 40 F.Ath
917 (9th Cir. 2022)
Agency prevailed.

Issue: Alternatives.

Facts: Environmental organization (Audubon Society
Portland) dedicated to conservation of birds and their
habitats brought action against FWS alleging that its
ROD adopting a combined EIS and comprehensive
conservation plan for the Tule Lake and Lower
Klamath Refuges in the Klamath Basin National
Wildlife Refuge Complex violated NEPA.

In 2017, after more than six years of research,
planning, and consultation, FWS adopted a
Comprehensive Conservation Plan for five National
Wildlife Refuges in the Klamath Basin National
Wildlife Refuge Complex. The Conservation Plan and
its appendices span over 3,500 pages and address
hundreds of public comments. The Ninth Circuit
affirmed the district court’s summary judgment for
the agency.

Decision: Audubon Society argued that the EIS/CCP
violates NEPA by failing to consider and analyze a
listed alternative that would decrease the acreage of
lease land available for agriculture.

The Ninth Circuit held that the agency sufficiently
considered whether to reduce the acreage devoted to
lease-land farming, and sufficiently explained why it
did not list such reduction as an alternative in the
EIS/CCP. For the Tule Lake and Lower Klamath
Refuges, the FWS briefly considered the alternatives
of eliminating lease land farming entirely and of
“[clurtail[ing] agriculture in years when only partial
water deliveries are made.” It rejected both
alternatives and declined to list them as formal
alternatives in the EIS/CCP.

The Ninth Circuit discussed that the EIS/CCP
explained that the lease land agriculture in the two
refuges provides two benefits. First, it provides a
supplemental food source for waterfowl. Second,
reducing the amount of lease land acreage would
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reduce the amount of water available to the refuges.
Because the Service's 1905 water rights are available
only for irrigation of crops and for the FWs' walking
wetlands program on lease land, reducing the
amount of lease land acreage “would simply make
more water available to higher priority Project water
users [outside the refuges] rather than to refuge
wetlands.”

These two reasons support the FWS' decision not to
list as a formal alternative the complete elimination
of lease land agriculture in the refuges. They equally
support its decision not to list as an alternative the
reduction of such agriculture. The Ninth Circuit held
that FWS sufficiently explained why it did not present
such reduction as a formal alternative in the EIS/CCP.

Audubon Society v. Haaland, 40 F.Ath 967 (9th Cir.
2022)
Agency prevailed.

Issues: Alternatives, impact assessment.

Facts: Center for Biological Diversity (CBD) and
Western Watersheds Project (WWP) challenged the
EIS/comprehensive conservation plan (CCP) adopted
by FWS, that applied to five National Wildlife Refuges
in Klamath Basin National Wildlife Refuge Complex
and allegedly violated NEPA.

In 2017, after more than six years of research,
planning, and consultation, FWS adopted a
Comprehensive Conservation Plan for five National
Wildlife Refuges in the Klamath Basin National
Wildlife Refuge Complex. The Conservation Plan and
its appendices span over 3,500 pages and address
hundreds of public comments. In this case, the Ninth
Circuit considered challenges by two conservation
groups, the Center for Biological Diversity (CBD) and
the Western Watersheds Project (WWP), to two
discrete aspects of the Conservation Plan, as it relates
to three of the five National Wildlife Refuges that the
Conservation Plan covers.

The Ninth Circuit affirmed the district court's grant of
summary judgment in FWS' favor.

Decision: CBD first argued that FWS failed to consider
reduced-pesticide alternatives for Lower Klamath and
Tule Lake Refuges. Second, CBD argued that FWS
failed to take a sufficiently hard look at the effects of
pesticides on these Refuges. The Ninth Circuit held
that FWS did not act arbitrarily, capriciously, or



contrary to law by continuing to use the Pesticide Use
Proposal (PUP) process to evaluate potential
pesticide applications on the Refuges, and by allowing
for pesticide use as a last resort.

In this case, the Conservation Plan considered four
formal alternatives for Lower Klamath Refuge and
three alternatives for Tule Lake. Each alternative,
while differing in various other respects, incorporated
and expanded the integrated pest management (IPM)
plan that FWS had been using on the Refuges since
1998. The PUP process, by which specific pesticide
applications may be studied and approved—“as a last
line of defense against pests, not as the first option of
control”—is just one of the IPM plan's many pest-
control components.

CBD claimed that FWS failed to consider a reasonable
range of alternatives under NEPA because FWS did
not consider mandating a reduction in existing
pesticide use. The Ninth Circuit found FWS
adequately explained that some amount of pesticide
use was necessary on the Refuges to ensure sufficient
crop production, on which Refuge waterfowl now
depend. And FWS could conclude that reduced-
pesticide alternatives would not have been
reasonable given the uses and purposes of the
Refuges. Thus, NEPA did not obligate FWS to consider
reduced-pesticide alternatives.

The court then contemplated whether FWS
considered reasonable alternatives given the
Conservation Plan's purposes and needs. "The

touchstone for our inquiry is whether an EIS's
selection and discussion of alternatives fosters
informed decision-making and informed public
participation." The court found that FWS considered
multiple pest-control methods and reasonably
included a long-standing PUP process by which a
committee of experts could review and, if necessary,
approve, pesticide applications.

FWS fostered informed public participation in the
Conservation Plan, which included consideration of
reducing pesticide use. During the Conservation
Plan's scoping process, which took place years before
the Plan was eventually adopted, FWS solicited and
received numerous public comments and held four
public meetings. FWS summarized the scoping
discussion in a report issued in January 2011.

CBD also argued that FWS should have considered
allowing only organic farming on Lower Klamath
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Refuge. But FWS explained in response to public
comments that it would “not make organic
agriculture a strict requirement” because it “is
dependent on a consistent water supply and external

economic forces that are beyond [FWS's] control.”

The court emphasized FWS' explanations for not
mandating organic-only agriculture in Lower Klamath
Refuge were based on its scientific judgment and are
entitled to deference. See Alaska Survival v. Surface
Transp. Bd., 705 F.3d 1073, 1087 (9th Cir. 2013)
(explaining that “[w]ithout evidence to the contrary,
we defer to the [agency's] technical expertise
regarding” the feasibility of a proposed alternative);
see Native Ecosystems Council v. Weldon, 697 F.3d
1043, 1051 (9th Cir. 2012) (“A court generally must be
‘at its most deferential’ when reviewing scientific
judgments and technical analyses within the agency's
expertise under NEPA.” FWS therefore sufficiently
explained its reasons for not considering an organic-
only alternative. See 40 C.F.R. § 1502.14(a) (requiring
agency to “briefly discuss the reasons” for eliminating
alternatives from detailed study). The Ninth Circuit
opined that FWS adequately explained why a process
by which pesticides could be approved for use on the
Refuges was essential to meeting the Conservation
Plan's purposes.

The court next considered whether, under NEPA, FWS
took a sufficiently thorough “hard look” at the
environmental effects of pesticides on the Refuges in
concluding that pesticides could continue to be used
with minimal environmental consequences. See Ctr.
for Biological Diversity v. Bernhardt, 982 F.3d 723, 734
(9th Cir. 2020). In performing this review, we do not
“fly-speck” FWS' analysis and “hold it insufficient on
the basis of inconsequential, technical deficiencies.”
Swanson v. U.S. Forest Serv., 87 F.3d 339, 343 (9th Cir.
1996). The court discussed that the record confirmed
that FWS took a “hard look” at the direct, indirect,
and cumulative effects of its decision to re-adopt and
extend the PUP process for reviewing potential
pesticide applications on the Refuges. FWS also
explained their reasoning in reaching each of these
conclusions.

FWS emphasized that the PUP process is a “screening
risk assessment . . . intended to be complemented by
the National Pesticide Consultations done by the
National Marine Fisheries Service, [FWS], and EPA.”
FWS's judgment that the PUP process is sufficiently
rigorous for evaluation of pesticide applications is
entitled to deference. In addition to the stiff controls



that the PUP process imposes, and further supporting
its “hard look,” FWS based its conclusion that
pesticide effects are minor on (1) an earlier analysis
from the 1998 IPM plan's EA, (2) a 2007 Formal
Section 7 Consultation for the Implementation of the
Pesticide Use Program on Federal Leased Lands, Tule
Lake and Lower Klamath National Wildlife Refuges
and (3) recent monitoring data, that shows that the
PUP process has not led to adverse environmental
consequences. Collectively, the court held that these
various findings support FWS' determination that
existing pesticide use under the PUP process did not
produce adverse environmental effects on the
Refuges.

WWP argued that FWS violated NEPA by failing to
consider a formal reduced-grazing alternative and by
failing to take a hard look at the effects of continued
grazing on the greater sage-grouse and two species of
suckerfish.

The Conservation Plan considered two alternatives
for grazing on Clear Lake Refuge. Under Alternative A,
the no-action alternative, FWS would continue
authorizing “intensively managed cattle grazing” on
the Refuge between mid-August to mid-November.
Under Alternative B, FWS would add an experimental
grazing period in the spring, creating new pastures to
be “grazed with 300 to 500 cattle from March 1 to
mid-April.” The agency ultimately adopted
Alternative B. WWP argued that FWS violated NEPA
by not considering a reduced-grazing or no-grazing
alternative.

The court held that FWS adequately explained in the
Conservation Plan why these alternatives were not
reasonable. Looking at the Purpose and Need
explained that the agency's objective was to “develop
and implement a comprehensive 15-year
management plan for the Refuge Complex consistent
with refuge purposes; refuge goals and objectives;
and applicable laws, regulations, and policies.” The
very first goal that FWS included for Clear Lake Refuge
was to “[p]rotect, maintain, and restore sagebrush-
steppe and associated upland and wetland
communities characteristic of the Great Basin
ecosystem.” FWS was required only to “ ‘briefly
discuss’ the reasons” for eliminating from detailed
consideration a reduced-grazing alternative. See
Protect Our Cmtys. Found. v. Jewell, 825 F.3d 571, 581
(9th Cir. 2016) (quoting 40 C.F.R. § 1502.14(a)). The
court found that FWS provided sufficient reasons for
not including a reduced-grazing alternative for Clear
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Lake Refuge. Most centrally, the Conservation Plan
explained grazing was necessary to promote sage-
steppe habitat, on which the greater sage-grouse
depends. In particular, grazing was needed to
“control priority weed species with an emphasis on
protecting high-priority wildlife habitats,” “control
invasive annual grasses and juniper seedlings,”
“reduce wildfire fuels,” “assist with restoration of
habitat on the east side of the ‘U’ Unit that was
damaged by the Clear Fire,” and “allow for
accelerated sagebrush restoration and prevent
further destruction of this desired habitat.”

In response to WWPs' comments about the potential

harm that grazing could cause wildlife, FWS
“disagree[d] that habitat management using
prescriptive grazing, herbicide treatments, and

juniper removal would harm resources on the
refuge.” FWS described “invasive annual grasses and
the western juniper” as a “management challenge,”
with western juniper constituting “one of the greatest
risks to the continued existence of sage grouse in this
area.” Juniper “out-competes desirable vegetation
(e.g., sagebrush, other shrubs, forbs, and grasses)”
that sage-grouse rely on, with the Conservation Plan
noting that “[jluniper expansion has been
documented as one cause for greater sage-grouse to
abandon leks.” Other invasive grasses, like cheatgrass
and medusahead, also “out-compete perennial
bunchgrasses and some other native plants (e.g.,
forbs and sagebrush) that provide valuable wildlife
habitat.” These invasive grasses at the same time
“provide an abundance of fine fuels for wildfires and
can increase the intensity and severity of wildfires.”
FWS thus explained that grazing “is used to create
short grass areas for spring foraging by geese; reduce
the extent of exotic annual grasses; help rehabilitate
previously burned sagebrush habitats by providing
native shrubs, bunchgrasses, and forbs with a
competitive edge; and reduce the quantity of fine
fuels and the potential for future wildfires” (which,
FWS noted, “can set back sagebrush restoration for
decades”). In short, FWS concluded that managed
grazing was necessary for ensuring sage-grouse
habitat, and it sufficiently explained that position.

WWP also focused its public comments on the fact
that no “reductions or removal of livestock” were
analyzed in the Conservation Plan. But FWS in
response reiterated that “grazing is a management
method that is highly controlled at Clear Lake,” and
that the “the timing, intensity[,] and duration of
grazing are all managed to produce a specific result



based on the habitat objectives.” In the spring, for
instance, “non-native cheatgrass and medusahead
are preferentially grazed by cattle,” so FWS therefore
proposed “short-term, intense grazing at this time of
year specifically to help slower growing native

bunchgrasses flourish.” FWS cited supporting
research “indicat[ing] that this kind of grazing . . .
reduces annual grasses and increases native

perennials and forbs,” and concluded that grazing
opens “areas that would otherwise be choked with
vegetation and sub-optimal for use by waterfowl.”

FWS also rejected using only alternative methods of
controlling invasive plants, without using grazing.
FWS explained that other alternatives, such as
herbicides or machine mowing, would not be fully
effective in controlling invasive species, and that
mowing in some areas posed fire risks. The Ninth
Circuit explained that FWS reasonably explained that
managed grazing on Clear Lake Refuge was essential
to protecting and restoring sage-grouse habitat. FWS
thus did not violate NEPA by failing to consider a
formal reduced-grazing alternative.

The Ninth Circuit held that FWS also took a sufficiently
hard look at the effects of grazing on Clear Lake
Refuge. The Conservation Plan discussed at length
the potential effects of grazing on sage-grouse and
why grazing would be beneficial to sage-grouse
habitat. Grazing “would give native perennial grasses
and forbs a competitive advantage, help restore
native habitats, and reduce the abundance of fine
fuels,” thus lessening “the frequency, intensity, and
spread of wildfires” and “enhanc(ing] the growth and
survival of shrubs, such as sagebrush, that are very
slow-growing.” “This would all benefit sage brush-
obligate species, such as sage grouse, that prefer
habitats composed of forbs, moderate-height
grasses, and larger-diameter sagebrush.” With
respect to the new spring grazing period, FWS
explained that “light to moderate spring grazing could
also make forbs more accessible to pre-laying sage
grouse hens by removing standing herbage.”

The court discussed WWP principally took issue with
the agency's determination that the planned spring
grazing would not significantly disturb sage-grouse
nests. But FWS explained that the spring grazing—the
only grazing that would overlap with the sage-grouse
nesting season—would occur on the fire-damaged
east side of the U, and “no hens are known to nest in
that area due to the lack of sage brush cover.” The
court found the agency's factual determination,
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which is based on nearly a decade of monitoring data,
merits deference. See Native Ecosystems Council v.
Weldon, 697 F.3d 1043, 1051 (9th Cir. 2012).

The Ninth Circuit found that a driving purpose of the
grazing program was to restore sagebrush habitat in
that area, and hopefully increase successful sage-
grouse nesting. FWS thus emphasized that the spring
grazing program was experimental and subject to
monitoring. Moreover, FWS reasonably determined
that even to the extent grazing would disturb sage-
grouse nests, “the larger and longer-term habitat
benefits of a properly conducted program would far
outweigh such negative effects.”

WWP maintained that FWS failed to evaluate the
combined effects on sagebrush habitat of adding a
spring grazing period to the existing fall grazing
period. The court examined the Conservation Plan,
which included as support for its cumulative impact
analysis the joint “Conservation and Recovery
Strategy for Sage-Grouse (Centrocercus
urophasianus) and Sagebrush Ecosystems Within the
Devil's Garden / Clear Lake Population Management
Unit”—or “Sage-Grouse Recovery Plan” for short.
That separate multi-agency plan to grow Clear Lake
Refuge's sage-grouse population was developed just
two years before the Conservation Plan's scoping
process began. And it specifically included spring and
fall grazing periods as part of the sage-grouse
recovery strategy. The Ninth Circuit also rejected
WWP's argument that FWS failed to evaluate the
cumulative effects to sage-grouse of grazing on the
adjacent Modoc National Forest and found that the
agency took a sufficiently hard look at the effects of
grazing on sage-grouse, including the cumulative
effects.

The Ninth Circuit concluded that the Conservation
Plan took a sufficiently hard look at the effects of
managed livestock grazing on suckerfish in Clear Lake
Refuge. FWS acknowledged that grazing “can
adversely affect aquatic environments,” but
concluded that it had “no empirical data that shows
that current grazing practices adversely affect the
primary constituent elements (PCEs) of critical habitat
for suckers in Clear Lake.” FWS emphasized that
“grazing has occurred on the Refuge for decades
without major problems associated with [negative]
effects, and stipulations associated with this use
would greatly reduce the likelihood and significance
of any potential impacts of this nature. FWS stated
that “consultation for the [Conservation Plan] will be



conducted pursuant to section 7 of the federal ESA,
for federally listed species and their critical habitat,”
which includes suckerfish, and “conservation
measures . . . will be implemented to protect listed
species and their habitat that occur on the refuge, as
applicable.”

The Ninth Circuit found that the agency reasonably
determined—based on the long history of grazing on
the Refuge and the limits FWS imposed on it—that
grazing would not have materially adverse effects on
suckerfish. WWP has not demonstrated that other
information was “essential to a reasoned choice
among alternatives.” See 40 C.F.R. § 1502.22(a). The
Ninth Circuit, based on the cumulative effect analysis
in the Conservation Plan, rejected WWP's claim that
FWS failed to consider the cumulative effects of
grazing on suckerfish, and found that the agency took
a sufficiently hard look at the effects of grazing on
suckerfish.

Rocky Mountain Peace & Justice Center v. U.S. Fish
and Wildlife Serv., 40 F.4th 1133 (10th Cir. 2022)
Agency prevailed.

Issues: Segmentation, Categorical Exclusion,
Extraordinary Circumstances, Supplemental
Statement

Facts: Environmental advocacy organizations brought
action against FWS, FHWA, and the DOT appealing
FWS' approval of modifications to planned public trail
system in national wildlife refuge surrounding
decommissioned nuclear facility, for which FWS did
not issue a supplemental EIS or conduct an EA, when
it relied on a CATEX.

In 2018, FWS issued an Environmental Action
Statement (“2018 EAS”), which is the agency action
challenged here. The FWS prepares an EAS instead of
an EA when it concludes the action falls within a
categorical exclusion but may be controversial. 550
FW § 3.3(C)(2)(b).

Two aspects of the 2018 EAS are relevant to that
challenge: (1) the actual changes the FWS made to
the 2004 CCP/EIS, and (2) certain proposed changes
the FWS might consider in the future. The Tenth
Circuit affirmed the denial of review of the claims by
the district court.

Decision: The Center argues FWS violated NEPA by
(1) segmenting the proposed trail modification into
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the Wind Blown Area from the 2018 Environmental
Action Statement's (EAS) analysis, (2) relying on the
categorical exclusions (CEs) to avoid conducting an
EA, and (3) failing to prepare a supplemental EIS
based on significant new circumstances.

The Center argued FWS was not permitted to exclude
the proposed trail extension and access point in the
Wind Blown Area from the 2018 EAS. It contended
this action was so intrinsically linked to the
modifications made in the 2018 EAS that FWS had to
evaluate the Wind Blown Area proposals in the same
assessment.

The Tenth Circuit disagreed, and reviewed the
standard to determine whether two actions are
connected -- the independent-utility test. Under that
test, “two proposed actions [are] connected where
one action could not occur but for the occurrence of
the other.” Citizens’ Comm. to Save Our Canyons v.
U.S. Forest Serv., 297 F.3d 1012, 1029 (10th Cir. 2002).
On the other hand, “projects that have independent
utility are not connected actions.” /d.

The Tenth Circuit found that the trail modifications in
the 2018 EAS have independent utility and do not
depend on the potential modifications in the Wind
Blown Area. The modifications made to the Rocky
Mountain Greenway trail remain viable even if the
Service never proceeds with expansion of the trail
into the Wind Blown Area or creates an access point
there. The court discussed that FWS' stated goal of
trail interconnectedness did not undermine the
independent utility of the modifications to the Rocky
Mountain Greenway trail. The Tenth Circuit held the
modifications had independent utility, and it was not
arbitrary or capricious for the FWS to segment the
potential changes in the Wind Blown Area from its
analysis.

FWS relied on three CEs for the trail modifications to
avoid having to perform an EA. It determined the
action consisted of:

1) “minor changes in the amounts or types of
public use on Service or State-managed lands, in
accordance with existing regulations,
management plans, and procedures;”

2) “minor changes in existing master plans,
comprehensive  conservation  plans, or
operations, when no or minor effects are
anticipated;” and



3) “the issuance of new or revised site, unit, or
activity-specific management plans for public
use, land use, or other management activities
when only minor changes are planned.”

FWS concluded no extraordinary circumstances
rendered the 2018 EAS ineligible for the categorical
exclusions.

The Center argued that two extraordinary
circumstances foreclosed the use of the CEs: (a) the
impact on public health, and (b) the highly
controversial nature of the project.

The court upheld the FWS' CE, stating that even if
elevated plutonium levels exist in the Wind Blown
Area, that is not relevant because the potential trail
modification into the Wind Blown Area is not part of
the challenged agency action because the FWS
excluded it from the 2018 EAS. The court also
disagreed that FWS previously acknowledged that
different parts of the Refuge have varying levels of
plutonium radiation, which could harm public health.
In its rejection the court stated, "the 2004 CCP/EIS
considered the varying plutonium levels across the
Refuge and determined that the Refuge was generally
safe for public use." The court held that Center has
failed to show that the FWS' reliance on the CEs to
make the trail modifications was arbitrary or
capricious.

The Center argued that FWS needed to prepare a
supplemental EIS because its acquisition of the
Section 16 Parcel and ensuing decision to build a trail
on the parcel presented a significant new
circumstance. However, the Tenth Circuit considered
this claim, and found that neither the acquisition of
the Section 16 Parcel nor the decision to extend a trail
onto it amounted to a significant new circumstance
requiring a supplemental EIS.

Gulf Restoration Network v. Haaland, 47 F.4th 795
(D.C. Cir. 2022)

Agency Did Not Prevail on one of its NEPA claims but
prevailed on other NEPA claims.

Issues: No Action Alternative, Tiering. Reliance on
Programmatic EIS (failure to consider GAO report),
Supplemental statement.

Facts: Three environmental organizations (the
Groups) brought action against agencies challenging
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offshore lease for oil drilling based on allegedly
arbitrary EAs. The D.C. Circuit reversed the summary
judgment in part and remanded the case to the
district court with instructions to remand it to the
agency for further consideration of the GAO report.

This appeal concerns Lease Sales 250 and 251, which
were among the 11 that Interior proposed in its five-
year plan covering mid-2017 to mid-2022. Interior
held the sales in 2018. They involve more than 150
million acres in the Gulf of Mexico. The Groups
challenged the adequacy of an EIS prepared in
connection with two lease sales held in 2018.

Before the sales, the agency prepared three EISs.
First, it issued a programmatic EIS addressing the
environmental impacts of the five-year plan. Second,
it issued a narrower “multisale” EIS addressing the
impacts of leasing in the Gulf. Third, it issued a
supplemental EIS specific to the two lease sales at
issue.

Decision: The Groups asserted that the supplemental
EIS did not comply with NEPA; they argued that BOEM
failed to assess a true “no action” alternative because
it had assumed that energy development would occur
sooner or later, even if Lease Sales 250 or 251 did not.
They also argued that BOEM had unreasonably
assumed two rules for protecting the environment
would remain in effect, despite the possibility of
future modifications. Finally, they argued that BOEM
had unreasonably assumed all such rules would be
effectively enforced, despite a report suggesting
otherwise.

In the supplemental EIS, BOEM assessed
environmental impacts on the assumption that future
lease sales would occur in the Gulf even if one such
sale were cancelled. The D.C. Circuit agreed with the
agency when it concluded the cancellation of one
proposed lease sale “would not significantly change
the environmental impacts” of development in the
Shelf. It found that this this analysis was not arbitrary.
Interior has a statutory obligation to make the Shelf
available for development to meet national energy
needs. 43 U.S.C. §§ 1332(3), 1334(a). Thus, the
agency's five-year plan proposed that all but one of
its lease sales would take place in the Gulf. The court
found BOEM reasonably concluded that the
cancellation of a single lease sale would only
postpone development in the region. It agreed that
BOEM reasonably concluded that such a cancellation
would not materially change overall environmental



impacts. At this scale (each lease is for 50 years with
project impacts over 70 years), any single sale would
make “only a small.. .. contribution” to overall activity
in the Shelf.

The Groups argued that a true “no action” alternative
would involve the cancellation of all future planned
leases. The court believed the agency met that goal
where in the programmatic EIS, BOEM considered the
effect of allowing no new leasing in the Gulf and even
in the entire Shelf. And in the supplemental EIS, it
incorporated that analysis by reference. The court
found the agency permissibly divided its analysis
across the EISs.

The Groups next argued BOEM acted arbitrarily by
failing to consider potential changes to two
environmental rules designed to reduce the risk of oil
and gas spills. The Bureau of Safety and
Environmental Enforcement (BSEE), makes and
enforces rules to reduce risks from drilling. In 2016, it
adopted two rules at issue here. The Production
Safety Rule addressed certain systems and devices
required to ensure safe production of oil and gas. The
Well Control Rule added new requirements for
equipment used to safeguard against oil and gas
blowouts. After BOEM completed its supplemental
EIS, BSEE revised these rules to eliminate
“unnecessary regulatory burdens.” The Groups
claimed BOEM should have discussed in its
supplemental EIS the possibility that the 2016 rules
would be changed. The court concluded that BOEM
permissibly declined to consider the potential rule
changes, which were too inchoate to require
discussion in the supplemental EIS.

The Groups claimed that BOEM acted arbitrarily by
failing to address a report about deficiencies in BSEE's
enforcement of existing safety and environmental
regulations.

BOEM repeatedly factored BSEE's work into its
analysis, but BOEM did not consider whether BSEE's
work was in fact rigorous, despite some evidence that
it was not. After each EIS, commenters asked BOEM
to address a Government Accountability Office report
that criticized BSEE. The report faulted BSEE for
maintaining “outdated policies and procedures” and
failing to develop “criteria to guide how it uses
enforcement tools.” It further found that this lack of
criteria “causes BSEE to act inconsistently,” creates
uncertainty about BSEE's “oversight approach and
expectations,” and risks “undermining [agency]
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effectiveness.” After a commenter raised the report
in response to the programmatic EIS, BOEM promised
to address the asserted deficiencies at the leasing
stage. But it later reneged, telling commenters that
the issues were outside the scope of the EISs at that
stage. The D.C. Circuit agreed with the environmental
groups that BOEM's failure to address the report was
arbitrary. To engage in reasoned decision-making, an
agency must respond to “objections that on their face
seem legitimate.” Here, BOEM itself had repeatedly
acknowledged the importance of BSEE enforcement
to its analysis of environmental risks. And the GAO
report, while hardly conclusive on this point, raised
seemingly legitimate concerns about enforcement
effectiveness.

Likewise, because BOEM promised to consider the
GAO report at the leasing stage, it should have
explained its later decision not to do so. BOEM was of
course free to change its views, but it should have
acknowledged and explained the change. Instead,
BOEM merely brushed aside the report as beyond the
scope of the supplemental EIS. This unexplained
about-face was also arbitrary.

The court remanded the case to the district court with
instructions to remand it to the agency for further
consideration of the GAO report but declined to
vacate any of the administrative orders under review.

Cottonwood Env’tl Law Ctr. v. Gianforte, No. 20-
36125, 2022 WL 612673 (9th Cir. Mar. 2, 2022) (not
for publication)

Agency prevailed.

Issue: Remedies.

Facts:  Cottonwood Environmental Law Center
appealed the district court's decision remanding
consideration of the Interagency Bison Management
Plan (IBMP) to the NPS without vacating the decision;
the district court further denied injunctive relief. The
Ninth Circuit affirmed the district court's opinion.

Decision: Cottonwood contended that the district
court should have granted its motion for a preliminary
injunction and vacated a portion of the IBMP, thereby
“enjoin[ing] the state and federal defendants from
hazing Yellowstone bison while on federal lands.” The
Ninth Circuit discussed that Cottonwood only
asserted NEPA claims pursuant to section 706(1) and
(2) of the APA. The district court granted the only
relief Cottonwood sought—a remand to the agency



to consider new information. See Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 350
(1989) (explaining that NEPA “does not mandate
particular results”); Mount St. Helens Mining &
Recovery Ltd. P'ship v. United States, 384 F.3d 721,
728 (9th Cir. 2004) (holding that “§ 706(1) of the APA
does not empower the district court to . . . order the
agency to reach a particular result,” even if the
agency “unlawfully withheld or unreasonably delayed
its decision”). The district court did not abuse its
discretion by denying additional relief not requested
in Cottonwood's complaint.

Neighbors Against Bison Slaughter v. Nat’l Park
Serv., No. 21-35144, 2022 WL 1315302 (9th Cir. May
3, 2022) (not for publication)

Agency prevailed.

Issue: Timelines.

Facts: The district court issued a remand order
granting Defendants’ motion for voluntary remand,

without vacatur, of the Interagency Bison
Management Plan, which provided for the
management of American Bison that leave

Yellowstone National Park. By granting Defendants’
motion, the Remand EIS, Defendants argued, on
appeal, that the district court erred by denying their
APAP § 706(1) claim seeking a judicially imposed
deadline for completion of the new EIS, based on
Defendants’ alleged history of delay. The Ninth Circuit
affirmed, citing that the rule of reason weighs against
setting a deadline because not enough time has
passed for us to find that agency action has been
“unreasonably delayed.” For instance, the district
court granted Defendants’ motion for voluntary
remand to prepare a new EIS before this case was
heard. Defendants then issued a notice of intent,
which sets in motion a two-year regulatory deadline
by which the new EIS normally must be completed.
See Notice of Intent, 87 Fed. Reg. 4,653 (Jan. 28,
2022); see also 40 C.F.R.§ 1501.10(b)(2).

Decision: The Ninth Circuit held there is insufficient
evidence to support a finding that Defendants are
likely to miss the applicable regulatory deadline. It
stated that the Defendants have committed to
providing the district court “with regular status
reports during the NEPA process.” Because the
Remand Order did not close the case with respect to
any of Plaintiffs’ other claims, the district court
retains jurisdiction to adjudicate these claims if they
are not mooted by Defendants’ actions on remand.
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See Pit River Tribe v. U.S. Forest Serv., 615 F.3d 1069,
1075, 1076 (9th Cir. 2010). The court stated that the
district court's retention of jurisdiction provides an
avenue for Plaintiffs to renew their claim challenging
the timeliness of agency action, later, should they
believe that Defendants have excessively delayed
completion of the new EIS.

Fallon Paiute-Shoshone Tribe v. U.S. Dep’t of the
Interior, No. 22-15092, No. 22-15093, 2022 WL
3031583 (9th Cir. Aug. 1, 2022) (not for publication)
Agency prevailed.

Issues: Significance of Impacts, Impact Assessment
(Visual Impacts).

Facts: Fallon Paiute-Shoshone Tribe and CBD jointly
filed suit against BLM alleging violations of NEPA
involving a grant of an application to construct and
operate a geothermal project on federal public land
located adjacent to the Dixie Meadows hot springs,
an area visible from the Tribe’s sacred site. This case
is part of an ongoing challenge to the development of
a geothermal project on federal public land located
over forty miles outside of Fallon.

The appellants were seeking injunctive relief. The
Supreme Court has explained that plaintiffs seeking a
preliminary injunction must establish that (1) they are
“likely to succeed on the merits,” (2) they are “likely
to suffer irreparable harm absent preliminary relief,”
(3) “the balance of equities tips in their favor,” and (4)
“an injunction is in the public interest.” Winter v. Nat.
Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). The
district court first concluded that it could not find, at
this early stage of the litigation and given the record
before it, that Plaintiffs were likely to succeed on the
merits of their claims. The Ninth Circuit affirmed the
district court's opinion.

Decision: Plaintiffs’ NEPA claims challenge BLM's
decision not to prepare an EIS. The Ninth Circuit
agreed the district court reasonably determined that,
under this deferential standard and at this stage of
the proceedings, Plaintiffs did not demonstrate a
likelihood of success on their NEPA claims. It stated
the district court reasonably found that there was
more than sufficient baseline information (i.e., flow
test, hydrogeological model, USGS data regarding
Dixie Valley toad) available to BLM on the relevant
environmental issues in connection with its
development of both the EA and the Aquatic
Resource  Monitoring and  Mitigation  Plan



(“ARMMP”), including water resources and species
information.

The Ninth Circuit held that the Plaintiffs failed to show
that this conclusion amounts to an abuse of
discretion, given the level of deference afforded to
the agency under the APA.

Next, the Ninth Circuit found that BLM's reliance on
the ARMMP as part of its finding of no significant
impact (“FONSI”) was not arbitrary and capricious.
BLM was not required to mitigate impacts to zero to
justify a FONSI. Wetlands Action Network v. U.S.
Army Corps of Eng'rs, 222 F.3d 1105, 1121 (9th Cir.
2000), overruled on other grounds by Wilderness
Soc'yv. U.S. Forest Serv., 630 F.3d 1173 (9th Cir. 2011)
(en banc). Additionally, under NEPA, proposed
mitigation need only be “developed to a reasonable
degree.” Id. Although BLM independently concluded
that geothermal development was unlikely to affect
the springs (based on the hydrogeological model and
flow test), it nevertheless developed the ARMMP to

address unanticipated impacts and impose
meaningful mitigation measures as needed.
The district court also appropriately rejected

Plaintiffs’ argument that BLM violated NEPA by failing
to meaningfully consider the visual impacts of
constructing the Project in an area visible from the
Tribe's sacred site. The district court permissibly
focused on facts in the record demonstrating that
BLM took steps to minimize visual impacts of the
Project, including the requirement that buildings be
painted consistent with BLM's visual color guidelines
and comply with dark-sky lighting practices, as
reflected in the EA.

Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land
Mgm't, No. 22-35035. 2022 WL 17222416 (9th Cir.
Nov. 25, 2022) (not for publication)

Agency Prevailed.

Issues: Tiering, Impact Assessment.

Facts: Plaintiffs' claimed violations of NEPA when
BLM developed the North Landscape Project, a site-
specific management approach for conducting annual
timber sales in the Klamath Falls Resource Area in
accordance with the 2016 Southwestern Oregon
Resource Management Plan (RMP) and Oregon &
California Revested Lands Act. BLM prepared an EA
and incorporated the FWS' Biological Opinion
concluding that the North Project will not jeopardize
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the Northern Spotted Owl (“NSO”) as a species,
adversely modify its critical habitat, nor result in its
incidental take. The Ninth Circuit affirmed the
summary judgment in favor of the agencies.

Decision: BLM conducted an EA for the North Project,
which concluded that the action would have no direct
effect on the NSO population and is consistent with
the owl's recovery as a species. The EA was revised in
2020 with additional information and retained that
conclusion. The Plaintiffs' challenged this finding. The
Circuit agreed that the district court correctly
determined that BLM took a “hard look” at the
environmental consequences of the North Project
using the process provided by NEPA. First, the EA was
not legally deficient when it tiered to the final FEIS of
the 2016 RMP. The FEIS contains project-level
analysis—such as potential loss of NSO habitat within
the action area and reduced future NSO occupancy.
In the revised EA, BLM relied on this analysis and
separately evaluated new owl demographic data for
the action area that post-date the 2016 RMP and
contemplate additional owl habitat.

The court also discussed the EA assessed the North
Project's indirect, direct, and cumulative effects on
the NSO—including NSO habitat refugia and barred
owl competition—by tiering to the 2016 FEIS and
conducting independent site-specific analysis. The EA
was not required to assess the experimental barred
owl control program because the program's success
was hypothetical and reliant upon data collection
efforts that had not yet materialized. See Jones v.
Nat'l Marine Fisheries Serv., 741 F.3d 989, 1000 (9th
Cir. 2013).

The Ninth Circuit also found that BLM's decision to
prepare an EA instead of an EIS for the North Project
was not arbitrary or capricious. It stated that the
Plaintiffs did not show the North Project is highly
controversial or uncertain, establishes binding
precedent, or adversely affects the NSO. See
WildEarth Guardians v. Provencio, 923 F.3d 655, 673—
74 (9th Cir. 2019). The Ninth Circuit also rejected
arguments that this project was precedential because
it was not binding on future actions.

U.S. DEPARTMENT OF TRANSPORTATION

Protect Our Parks, Inc. v. Buttigieg, 39 F.4th 389 (7th
Cir. 2022



Agency prevailed.
Issue: Impact Assessment, Alternatives.

Facts: The case involved a second challenge to an EA
prepared by NPS and FHWA in connection with
construction of the Obama Presidential Center on
land in Jackson Park in Chicago, lllinois. The plans for
the Center require the closure of portions of three
roads within Jackson Park. The Seventh Circuit
affirmed lower court’s denial of the preliminary
injunction.

Decision: The NPS and the DOT conducted a joint EA
and determined that no EIS was needed for the
Obama Presidential Center project and issued a
finding of no significant impact. The EA explained that
the City had decided to place the Center in Jackson
Park, that the City would close portions of three local
roads to accommodate the Center. the agencies
assessed the environmental impact of three options:
Option A, in which neither the Park Service nor the
federal Department of Transportation approved the
City's plan; Option B, in which only the Park Service
approved it; and Option C, in which both did. They
found that Alternative C best met both agencies'
goals. They also concluded that Alternative C would
not have a significant impact on the environment.

To secure a preliminary injunction, Protect Our Parks
must show that it is “likely to succeed on the merits,
... likely to suffer irreparable harm in the absence of
preliminary relief, that the balance of equities tips in
[its] favor, and that an injunction is in the public
interest.” Winter v. Nat. Res. Defense Council, 555
U.S. 7, 20, 129 S.Ct. 365 (2008). The Court held that
the Protect Our Parks' primary problem stemmed
from the first part of this test.

Protect Our Parks argued that the agencies' decision
not to prepare an EIS was arbitrary and capricious, in
part because the project requires the City to cut down
about 800 trees and felling those trees may adversely
affect certain migratory birds, and in part for historic
preservation and other reasons noted earlier. The
court found the agencies were very thorough. For
example, the EA included an exhaustive Tree
Technical Memorandum, which catalogs the species
of the trees that will be cut down and confirms that
each tree lost will be replaced by a newly planted
tree. The Memorandum concluded that the tree
replacement plan will have an “overall neutral”
impact and may even improve the park, because
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dying trees will be replaced with healthy ones.
Similarly, the EA includes a detailed discussion of the
project's effect on migratory birds. It considers the
City's tree replacement plan, the hundreds of acres of
Jackson Park that will remain untouched by the
project, and the birds' nesting habits. The court
deduced the agencies took a hard look at the impacts.

Protect Our Parks argued that NPS and the DOT did
not adequately consider three of the ten factors set
forth in the NEPA regulations in effect while the
review was underway. See 40 C.F.R. § 1508.27(b)
(2019) (listing factors). Whether or not a project
“significantly” affects the environment turns on the
project's context and the intensity of its effects. Id. §
1508.27(a)—(b). The court disagreed.

It found the AR showed that the agencies
“consider[ed] the proper factors,” ensuring that their
decision is entitled to deference. See Ind. Forest All.,
325 F.3d at 859.

Protect Our Parks claimed the agencies ignored the
unique characteristics of Jackson Park, see 40 C.F.R. §
1508.27(b)(3) (2019), but the EA did consider the
historical and cultural resources in the park before
concluding that the Center's effects will be minimal.
Protect Our Parks also contends that the agencies did
not consider “[t]he degree to which” environmental
harm from the project is “likely to be highly
controversial.” See id. § 1508.27(b)(4). Its evidence of
controversy comes from extra-record declarations
from neighbors who oppose the project. But the
controversy factor is not about whether some
neighbors do not support a project. See Ind. Forest
All.,, 325 F.3d at 857 (NEPA does not contain a
“heckler's veto”). Rather, an agency must consider
whether there are substantial methodological
reasons to disagree about the “size, nature, or effect”
of a project. Id.; see also Hillsdale Env't Loss
Prevention v. U.S. Army Corps. of Eng'rs, 702 F.3d
1156, 1181-82 (10th Cir. 2012).

Protect Our Parks accused the agencies of failing to
consider the “cumulatively significant impact” of the
project. See 40 C.F.R. § 1508.27(b)(7) (2019). But the
EA did so—it just reached a conclusion with which the
plaintiffs disagree. The court rejected all these
arguments recognizing the agency's deference.

Protect Our Parks claimed the NPS and DOT
sidestepped NEPA's reasonable-alternatives
requirement by treating the City's decision to locate



the Center in Jackson Park as a given. Protect Our
Parks argued that NEPA required the agencies to
evaluate alternative locations for the Center
throughout Chicago. Protect our Parks claimed the
agencies “piecemealed or segmented,” the decision
not to question the location of Jackson Park. The
court outright rejected these arguments as two
different activities: the federal decisions to approve
the Urban Park and Recreation Recovery Act (UPARR)
conversion and to expand roads, bike lanes, and
pedestrian paths; and the City's earlier decision to
build the Center in Jackson Park.

The court stated the City's decision to build the
Center in Jackson Park is not a major federal action 42
U.S.C. § 4332(2)(C); see 40 C.F.R. § 1508.8 (2019)
(defining  “major Federal actions” as those
“potentially subject to Federal control and
responsibility.”). Citing to Public Citizen, the court
stated it was the City's decision that was the legal
cause of the action. Department of Transp. v. Public
Citizen, 541 U.S. 752, 770, 124 S.Ct. 2204, (2004).
Agencies have no obligation to examine the effects of
state and local government action that lies beyond
the federal government's control. It follows that it
was proper for the Park Service and the Department
to confine their analysis to the portions of the project
that are subject to federal review.

The court then further examined causation,
discussion that although federal agencies' limited role
in the project would be enough to defeat causation
on its own, our conclusion is further bolstered by the
mandatory language of the UPARR Act. 54 U.S.C. §
200507 says that NPS “shall” approve conversions of
parkland so long as a local government's proposal
meets statutory criteria. Because the agency found
that Chicago's plan did so, it was obligated to approve
the conversion.

Finally, the court noted that Protect Our Parks ignores
the “reasonable” half of the reasonable-alternatives
requirement. See 40 C.F.R. § 1502.14 (2019). It would
be unreasonable to require agencies to spend time
and taxpayer dollars exploring alternatives that
would be impossible for the agency to implement. See
Public Citizen, 541 U.S. at 765, 124 S.Ct. 2204.

The Seventh Circuit rejected the remainder of Protect
Our Parks' remaining arguments as it found they were
a variation on the plaintiffs' theme that the agencies
should have considered locations for the Center
outside Jackson Park.
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City of North Miami v. Federal Aviation Admin., 47
F.4th 1257 (11th Cir. 2022).
Agency prevailed.

Issue: Purpose and Need, Impact Assessment (Air
Impacts), Cumulative Impacts

Facts:  Petitioners, a group comprised of
municipalities, individuals, and a nonprofit
organization all based in South Florida petitioned for
review of FAA’s decision implementing new
navigation procedures. These procedures were part
of project to improve safety and efficiency of airspace
in the metropolitan area of the South-Central Florida
Metroplex, whose major airports include Miami

International, Ft. Lauderdale-Hollywood Inter-
national, Palm Beach International, Tampa
International, and Orlando International. The

Petitioners alleged violations of NEPA. The Seventh
Circuit affirmed the lower court’s denial of
preliminary injunction.

Decision. As the FAA already employed in many other
metro areas around the country, the agency recently
designed and implemented new navigation
procedures for flights taking off from and landing in
the South-Central Florida Metroplex, whose major
airports include Miami International, Ft. Lauderdale-
Hollywood International, Palm Beach International,
Tampa International, and Orlando International.
These new procedures (the Project) made it possible
for more planes to safely use the limited airspace and
simplified air traffic control procedures.

The FAA conducted an extensive public outreach
program for the Project -- in April and May 2019, the
FAA held public workshops to solicit input on
potential designs for the Project, including four in-
person workshops and one virtual workshop in the
Miami area. In July 2019, the FAA sent a letter
announcing its plans for the Project to 590 federal,
state, regional, and local agencies, elected officials,
and tribes, and the FAA published a legal notice in
English and Spanish in six newspapers.

The FAA also prepared a draft EA evaluating the
Project's potential impact under NEPA, distributed
the draft widely, and solicited public comments on
the draft from May 2020 to July 2020. In June 2020,
the FAA hosted twelve virtual workshops to give the
public opportunities to learn about the Project and to
ask the FAA questions about the Project and the draft



EA. Finally, in October 2020, the FAA issued its Final
EA, FONSI, and final decision adopting new flight
procedures.

In its Final EA, the FAA described the Purpose and
Need of the Project this way: “to provide for the
efficient use of airspace, to develop plans and policy
for the use of the navigable airspace, and to assign by
regulation or order the use of the airspace necessary
to ensure the safety of aircraft and the efficient use
of airspace.” The FAA also underscored the
importance of safety and integrating the latest
technologies, such as RNAV-based design.

Petitioners claimed the FAA violated NEPA for failing
to include the reduction of noise and emissions, to
the greatest extent practicable, in its Purpose and
Need Statement, even though these considerations
are listed among the seven goals of the NextGen
program. Vision 100 Act, § 709(c)(7).

“Agencies must look hard at the factors relevant to
the definition of purpose.” Citizens for Smart Growth,
669 F.3d at 1212. “[A]ln agency should always
consider the views of Congress, expressed, to the
extent that the agency can determine them, in the
agency's statutory authorization to act, as well as in
other congressional directives.” Citizens Against
Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir.
1991). But other than appealing to the general rule
that agencies must consider the views of Congress, as
expressed in the agency's statutory authorization,
Petitioners identify no law or precedent that would
compel the FAA, in its statement of Purpose and
Need, to account for each one of Congress's goals for
the NextGen project.

The court held that Congress outlined broadly seven
goals in the Vision 100 Act, and at least the following
five were mentioned in the FAA's Purpose and Need
Statement: improving efficiency, harnessing new
technologies, supporting  the  growth of
transportation, reducing operational errors, and
leveraging additional data to ease air traffic
controllers' workload.

Petitioners' claimed because the Purpose and Need
Statement omits mentioning noise and emission
reduction - it relies on forgone conclusions (in
essence, it is pre-decisional). FAA considered two
options here -- the Project and no action at all.
Petitioners' claim that the FAA failed to consider
alternatives that accomplished noise and emission
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reduction presupposes that we hold that the FAA
must have mentioned those objectives in its Purpose
and Need Statement. See Theodore Roosevelt
Conservation P'ship, 661 F.3d at 73 (citation omitted)
(“[W]e will reject an ‘unreasonably narrow’ definition
of objectives that compels the selection of a
particular alternative.”). But we conclude that the
FAA need not have mentioned noise and emission
reduction in its Purpose and Need Statement.

The court upheld the no action and one other action
alternative. “NEPA does not impose any minimum
number of alternatives that must be evaluated.”
Citizens for Smart Growth v. Peters, 716 F. Supp. 2d
1203, 1212 (S.D. Fla. 2010), aff'd, 669 F.3d 1203 (11th
Cir. 2012). And in North Buckhead Civic Association,
we found that an EIS with only two alternatives
studied in detail was sufficient. See N. Buckhead Civic
Ass'n v. Skinner, 903 F.2d 1533, 1541-43 (11th Cir.
1990). Of course, the FAA could have studied more
alternatives, but they quickly rejected those that
didn't meet paramount criteria, such as safety.

Second, Petitioners argued that the FAA also violated
NEPA by incorrectly calculating the cumulative impact
of its actions on the environment. In assessing the
marginal change in noise from implementing the
NextGen system in the South-Central Florida
Metroplex, the FAA used the 2017-2018 period as its
baseline. Petitioners stated this undercounted the
effects of the FAA's pre-2017 actions, and that the
FAA should have instead used the 2006 noise levels as
a baseline. The court upheld the FAA's cumulative
impact analysis.

Here, the FAA established a noise baseline using
1,741,841 flights in the South-Central Florida
Metroplex region from June 1, 2017 to May 30, 2018
(which were all the flights that the FAA's radar
detected in that timeframe). The FAA then modeled
noise for both alternative plans (action and no-action)
in 2021 and 2026. Based on this modeling, the FAA
concluded that the Project will not have a significant
noise impact. FAA Order 1050.1F defines a significant
impact from the Proposed Action as an increase of
Day-Night Level (“DNL”) noise by 1.5 decibels at
noise-sensitive land use locations (e.g., residences,
schools, etc.) that are exposed to aircraft noise of DNL
65 decibels or higher. Further, the Final EA concluded
that no population would experience an increase in
“reportable noise,” even when looking at areas with
noise exposure levels between DNL 60 to 65 and DNL
45 to 60.



Because the 2006, 2015, and 2018 actions had no
legally significant impact on noise levels, the FAA
argues it did not need to incorporate them in its
baseline measurement. The court agreed. It found
that none of the prior actions had a legal impact on
noise levels in the area because they were either
subject to categorical exclusions or did not change
flight procedures.

Finally, Petitioners argued the FAA violated NEPA
when it failed to evaluate the Project's true air quality
impact. The FAA relied on a complex regulatory
framework in the process of determining that the
effects of the project were entitled to a “presumption
of conformity." The court reviewed the record and
found that the FAA need not perform a conformity
analysis on certain exempt actions that result in no
emissions increases or increases that are clearly de
minimis.

Here, the FAA made use of two presumptions: (1) for
modifications to flight routes and procedures at or
above 3,000 feet above ground level, and (2) for
changes to flight paths below 3,000 feet when those
changes are designed to improve operational
efficiency. The court discussed that where the
emissions will occur is relevant because the FAA's
presumption is based on the determination that
“aircraft emissions released into the atmosphere
above” 3,000 feet “do not have an effect on pollution
concentrations at ground level.” Federal Presumed to
Conform Actions Under General Conformity, 72 Fed.
Reg. at 41,578.

Finally, Petitioners claim if the Project complies with
State Implementation Plans (SIPs) and does not
violate the CAA, NEPA requires the FAA to determine
whether the action “[i]s not likely to have significant
effects or the significance of the effects is unknown
and is therefore appropriate for an environmental
assessment.” 40 C.F.R. § 1501.3(a)(2). But the FAA
defines a “significant” air quality impact under NEPA
as one that “would cause pollutant concentrations to
exceed one or more of the National Ambient Air
Quality Standards (NAAQS), as established by the EPA
the CAA.” Order 1050.1F at 4-4. Here, the Project
would not likely do so. Therefore, the FAA's Clean Air
Act analysis showing that the Project would have only
a de minimis impact on air quality satisfies NEPA.

Save our Skies v. Federal Aviation Admin., 50 F.4th
854 (9th Cir. 2022)
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Agency prevailed.

Issue:  Categorical Exclusion (CE), Extraordinary
Circumstances.

Facts: Residents association filed petition for review
of two FAA orders, which made editorial changes to
FAA's prior orders that governed departure
procedures at two airports, alleging that FAA violated
NEPA by failing to complete an EA or EIS.

To comply with its procedural obligations under the
NEPA, the FAA prepared an EA for the Southern
California Metroplex. Multiple petitioners challenged
that determination. The District of Columbia Circuit
denied the petitions for review, concluding that the
FAA's “environmental analysis was substantively
reasonable and procedurally sound.”

The two procedures at issue in this case are the
HARYS departure procedure at the Van Nuys Airport
and the SLAPP departure procedure at the Burbank
Airport. In early 2017, the FAA adopted the first
versions of those procedures—HARYS ONE on April
27 and SLAPP ONE on March 2. HARY'S ONE was
discarded due to noise issues involving Van Nuy's
Airport Noise Abatement regulations.

To address that problem, the FAA promulgated
HARYS TWO in May 2018. The new order replaced the
HARYS ONE waypoint with one at essentially the same
location as the waypoint that was originally proposed
by and analyzed in the Metroplex.

Following HARYS TWO, the FAA promulgated two
orders implementing minor editorial changes to the
procedure.

Only the second of those orders, HARYS FOUR, is at
issue in this case. HARYS FOUR made two changes to
make the language of the procedure more consistent
with the language in procedures used in other regions
of the country. Specifically, it replaced the phrase
“LANDING LAS COMPLEX” with “LANDING LAS
TERMINAL AREA,” and it added the phrase “VNY
TOWER TO COMMUNICATIONS.” Neither change
affected the flight path of any aircraft departing from
the Van Nuys Airport.

As part of its preparation for promulgating HARYS
FOUR, the FAA issued a declaration that the proposed
order did not require additional review under NEPA
because it was a minor change that was categorically



excluded from review, and it did not present any
“extraordinary circumstances.”

While continuing to work on the SLAPP EA, the FAA
determined that it was necessary to make a minor
wording change to SLAPP ONE, like the one it made in
HARYS FOUR, replacing “LANDING LAS COMPLEX”
with “LANDING LAS TERMINAL AREA.” That change
did not affect the flight path of any aircraft departing
from the Burbank Airport. In the same declaration
covering HARYS FOUR—and for the same reasons—
the FAA stated that SLAPP TWO did not require
additional review under NEPA.

Decision: Save Our Skies claimed the CEs were not
sufficient and the FAA should have completed an EA.
The FAA has established 16 categorical exclusions,
one of which covers the “[p]ublication of existing air
traffic control procedures that do not essentially
change existing tracks, create new tracks, change
altitude, or change concentration of aircraft on these
tracks.” FAA Order 1050.1F 5-6.5.k.

The court found the CEs encompass HARYS FOUR's
and SLAPP TWOQ's contents exactly: The only actions
taken in those orders are changing “LANDING LAS
COMPLEX” to “LANDING LAS TERMINAL AREA” in
HARYS FOUR and SLAPP TWO and adding “VNY
TOWER TO COMMUNICATIONS” in HARYS FOUR.
Those purely editorial changes had no effect on the
flight path of any aircraft.

Save Our Skies did not meaningfully dispute that the
orders fall within the scope of the categorical
exclusion. Instead, it argued that the FAA could not
invoke the exclusion because of what it calls the
“obvious extraordinary circumstances” implicated by
HARYS FOUR and SLAPP TWO. But Save Our Skies did
not explain how the minor wording changes “[m]ay
have a significant impact.” FAA Order 1050.1F 5-2.a.
It asserted that the HARYS FOUR and SLAPP TWO
edits “could exacerbate noise impacts,” but the
orders could not possibly have any effect on noise
because, as we have explained, they do nothing to
change the flight path of any aircraft. The orders did
not implicate extraordinary circumstances, so the
FAA did not err in relying on the categorical exclusion
for its edits.

The court finally rejected the argument by Save our
Skies that the FAA should have completed a
supplemental statement. The Ninth Circuit held that
even if the original EA were no longer valid here, the
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minor wording changes do not have an
environmental impact, let alone a “significant or
uncertain” one. The FAA therefore had no obligation
to produce a supplemental assessment.

Highlands Ranch Neighborhood Coalition v. Cater,
No. 19-1190, 2022 WL 815411 (10th Cir. Mar. 18,
2022) (not for publication).

Agencies prevailed.

Issues: Impact Assessment (noise).

Facts: Plaintiff, the Highlands Ranch Neighborhood
Coalition (the Coalition) is a group of residents who
live in the areas along the expanding state highway in
the southwestern part of the Denver metropolitan
area that will not receive noise-mitigation measures.
The Coalition contends that the Agencies’ decision to
use only short-term noise measurements violated
NEPA. The Tenth Circuit affirmed the district court
order approving the agencies’ decision.

Decision: Specifically, NEPA regulations require the
Agencies to perform an EA to determine whether
noise from the proposed expanded highway would
significantly impact the surrounding areas.

FHWA regulations direct the Agencies to follow
Colorado's state-specific guidelines for evaluating
noise levels. See 23 C.F.R. § 772.7(b) (requiring state-
highway agencies to develop and implement noise-
evaluation policies consistent with federal
regulations). These state-specific guidelines, found in
Colorado's 2015 Noise Analysis and Abatement
Guidelines (“the Guidelines”), require the Agencies to
(1) identify the areas that will be affected by traffic
noise, (2) evaluate the noise using Traffic Noise Model
(TNM) software, and (3) validate the TNM with noise
measurements.

At the heart of this dispute is step three: noise
validation. The Agencies determined that sections
3.2.2 and 3.3 of the Guidelines permitted validation
of the TNM using short-term noise measurements.
Section 3.2.2 addresses modifications to existing
roadways, and it requires the Agencies to perform at
least two noise measurements. This section does not
require a particular measurement method; instead, it
requires only that the measurements “best
illustrat[e] the existing traffic noise environment.” Id.
at 1288. Section 3.3 explains that to optimize the
TNM's ability to “determine the worst-hour existing
noise levels and predict ... future noise levels,” field



measurements are compared to the TNM's results. Id.
Taking these sections together, the Agencies
determined that short-term noise measurements
would best represent traffic noise. After performing
only short-term measurements, the Agencies drafted
an EA concluding that noise-mitigation measures
would be needed only in select areas along the
highway. The Agencies then submitted the EA for
public comment. During this comment period, the
public raised concerns about noise mitigation. In
response, the Agencies conducted long-term noise
measurements. The Agencies did not incorporate the
long-term measurements in the final assessment, but
they noted that the results from the long-term
measurements did not necessitate any changes.

The Coalition contended that the Agencies’ decision
to use only short-term noise measurements violated
NEPA. The Coalition repeatedly notes that the
Agencies had to follow state-specific guidelines for
noise evaluations - the court found that the Agencies
did, indeed, follow Colorado's guidelines.

The Coalition argued that the Agencies acted
arbitrarily and capriciously by ignoring the Users
Guide. The Agencies argued that the short-term
measurements from sections 3.2.2 and 3.3 of the
Guidelines follow more recent methodology and
guidance from the FHWA. For support, the Agencies
pointed to the declarations of a Region 1
Environmental Program Manager at the Colorado
Department of Transportation, and a Senior Project
Manager at Jacobs Engineering.

According to both experts, short-term noise
measurements accurately provide data for highways
with consistent traffic flow. Additionally, an
Environmental Program Manager at the FHWA's
Colorado Vision Office, stated in her declaration that
the Users Guide served a limited purpose: to provide
“ ‘standard validation practices’ ... only if the model
fails to validate in any given noise analysis.”

The court found the use of short-term measurements
comports with the plain language of the Guidelines
and the Users Guide. It is also substantiated by
declarations confirming that short-term noise
measurements are appropriate. Accordingly, the
Agencies’ explanation for the use of short-term
measurements was neither arbitrary nor capricious.
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INDEPENDENT AGENCIES

Food & Water Watch v. Fed. Energy Reg. Comm’n, 28
F.4th 277 (D.C. Cir. 2022)

Agency did not prevail on one of the NEPA claims but
prevailed on other NEPA claims.

Issues: Upstream Effects, Indirect Effects (GHG),
Significance of Impacts, Federal Action (Climate
Impacts), Segmentation.

Facts: Two environmental groups, Food & Water
Watch and Berkshire Environmental Action Team,
petitioned for review of FERC's decision to authorize
a new natural gas pipeline and compressor station in
Agawam, Massachusetts. The D.C. Circuit rejected
Food & Water Watch's claims but noted that the EA
failed to account for the reasonably foreseeable
indirect effects of the project — specifically, the
greenhouse-gas emissions attributable to burning the
gas to be carried in the pipeline. The D.C. Circuit
granted Food & Water Watch's petition for review
and remanded to agency for preparation of a
conforming EA.

Decision: The D.C. Circuit agreed with Food & Water
Watch's indirect-effects argument as it relates to the
pipeline's other terminus—the end user. As in the
upstream-production context, FERC determined that
the relevant effects—here, downstream gas
consumption and the resulting greenhouse-gas
emissions—were not reasonably foreseeable. After
FERC attempted to procure the information about
downstream gas consumption from the Applicant,
and after receiving the Applicant's responses (that
the additional capacity would be used in the local
areas for residential and commercial uses), FERC
deemed the information too “generalized” to “render
the emissions associated with any consumption of the
gas to be transported a reasonably foreseeable
indirect effect of the project.”

D.C. Circuit precedents established that downstream
emissions are not, “as a categorical matter, always a
reasonably foreseeable indirect effect of a pipeline
project.” Birckhead v. FERC, 925 F.3d 510, 519 (D.C.
Cir. 2019) (per curiam). Rather, foreseeability
depends on information about the “destination and
end use of the gas in question.” The court found FERC
had evidence that the Upgrade Project would add
incremental capacity of 72,400 dekatherms per day to



Tennessee Gas's system, 40,400 dekatherms per day
of which was under contract with Columbia Gas. And,
for that portion of the capacity under contract, FERC
knew, with a good deal of specificity, where the gas in
guestion would be going (to Columbia Gas's existing
customers in the Greater Springfield area) and how it
would be used (to fuel residential and commercial gas
connections). Relying on Sabal Trail, the D.C. Circuit
concluded that the available information was
sufficiently specific to render downstream emissions
reasonably foreseeable. Sierra Club v. FERC, 867 F.3d
1357, 1374 (D.C. Cir. 2017) ("Sabal Trail"). The D.C.
Circuit remanded to the agency to perform a
supplemental EA in which it must either quantify and
consider the project's downstream carbon emissions
or explain in more detail why it cannot do so.

Food & Water Watch's then challenged FERC's
finding, in its EA the “significance” of the emissions
directly connected to the project. The D.C. Circuit
discussed that, in the EA's impacts section, FERC
concluded that it was “unable to determine the
significance of the Project's contribution to climate
change.” FERC quantified the greenhouse-gas
emissions stemming from the construction and
operation of the Upgrade Project but then found
“there is no universally accepted methodology to
attribute discrete, quantifiable, physical effects on
the environment." In reaching that conclusion, the
FERC reviewed various models, none of which met its
requirements. “Absent such a method,” the FERC
reasoned, no assessment of significance was
possible." The court rejected (on jurisdictional
grounds that the argument was not previously raised
in rehearing) that the Social Cost of Carbon was a
potential tool for attributing impacts to quantities of
greenhouse-gas emissions. The D.C. Circuit held that
the Petitioner provided no reason to doubt the
reasonableness of FERC's conclusion.

Food & Water Watch lastly contended that FERC
improperly segmented its NEPA analysis of the
Upgrade Project from its analysis of a nearby project,
the Longmeadow Meter Station (Longmeadow
Project). The D.C. Circuit relies on a “a set of factors
that help clarify” when natural gas infrastructure
projects—which frequently involve some degree of
interconnection with other projects in the area—may
be considered separately under NEPA. The courts
focus projects’ degree of physical and functional
interdependence, Del. Riverkeeper. 753 F.3d at 1316,
and their temporal overlap. /d. at 1318. Applying the
same two criteria here, the D.C. Circuit held that FERC
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reasonably determined that the Upgrade Project and
the Longmeadow Project were amenable to separate
NEPA analyses.

Sierra Club. v. Fed. Energy Reg. Comm’n, 38 F.4th 220
(D.C. Cir. 2022)
Agency prevailed.

Issues: Mitigation, Cumulative Impacts.

Facts: Environmental organizations petitioned for
review of an application by Mountain Valley, LLC
resulting in a Certificate Order involving the
construction of a new pipeline. That pipeline, the
“Southgate Project,” would extend Mountain Valley's
Mainline System Project, connecting its terminus in
Virginia to facilities in North Carolina. The D.C. Circuit
denied the petition.

Decision: Petitioners attacked the FERC's EIS as
inadequate on two fronts: its discussion of potential
mitigation measures and the project's cumulative
impacts.

Under NEPA's implementing regulations, an EIS must
include potential mitigation measures that will
“avoid, minimize, or compensate for effects” of the
proposed activity. See 40 C.F.R. § 1508.1(s); see also
id. §§ 1502.14(e); 1502.16(a); 1505.3. The Petitioners
contended that FERC failed to take a “hard look” at
the environmental consequences particularly with
regard to sedimentation and erosion. Its reliance on
measures that proved ineffective for the Mainline
System and its failure to discuss the effectiveness of
these measures was arbitrary and capricious, in
Petitioners' view. Petitioners relied in part on a report
from their own expert hydrogeologist, who criticized
the measures discussed in the EIS—including silt
fences, compost socks, water bars, traverse trench
drains, and trench breakers to prevent stormwater
runoff—as ineffective.

The court found that the EIS distinguished these
measures from those that failed for Mountain Valley
in the past. Pointing to empirical data, it cited 2018 as
a record-breaking year for precipitation in the region.
FERC did not expect that precipitation level to repeat
and therefore, to cause the same erosion and
sediment control issues. In response, Mountain
Valley proposed monitoring weather conditions
during construction and adjusting control measures.
It will also document the effectiveness of its erosion
control measures through weekly reports and allow



FERC representatives on-site to enforce compliance.
Third-party inspectors would have the authority to
stop work on the pipeline immediately, if needed. The
D.C. Circuit found Petitioners' criticisms missed the
point of the mitigation measure discussion as an
“information-forcing” exercise. It stated NEPA does
not mandate that FERC formulate a specific
mitigation plan, only that it discussed mitigation “in
sufficient detail to ensure that environmental
consequences have been fairly evaluated.”

Petitioners argued that FERC failed to consider the
cumulative impact of the Southgate and Mainline
System on aquatic resources in the affected area --
thus, purposefully restricted the temporal and
geographic area of the project in its cumulative
impact consideration to avoid overlap with the
Mainline System Project. Chief among their concerns
was turbidity plumes settling in the Kerr Reservoir,
which sits downstream of both projects.

The D.C. Circuit reiterated that the purpose of the
cumulative impact consideration in an EIS is to
present a realistic picture of a proposed activity's
impacts. The court recognized the deference
accorded to FERC and found that it fulfilled that
standard. First, FERC designated “hydrologic unit
code-10” (“HUC-10") as the geographic scope for its
cumulative analysis on surface water resources,
which averages to about 130,000 acres. Second, the
FERC identified in-stream activities, including
dredging and open pipeline crossing techniques, as
likely to result in increased turbidity in this area. EIS
4-242. It noted that turbidity plumes could travel
downstream for a few miles, but that the impacts
would be felt only temporarily, given the limited
duration of these in-water activities and the plumes'
tendency to disperse within several days. Third, FERC
named other actions that would likely have an impact
in the same area, with a particular focus on the
Mainline System Project. The Southgate Project and
Mainline System Project would overlap at two
perennial streams and one intermittent stream within
the Cherrystone Creek-Banister River HUC-10
watershed. But FERC stipulated that the Projects'
stream crossings are three and a half miles apart, the
Projects would not share overlapping workspace, and
their construction would not take place at the same
time. Lastly, FERC maintained that the cumulative
impacts of the two projects on turbidity would be
limited because of the geographic and spatial
distance between the crossings. Therefore, in its
cumulative analysis, FERC recognized the pertinent
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issues and reasonably concluded that the two
projects are geographically and temporally separated
enough to mitigate any compounded effect.

Delaware Riverkeeper Network v. Fed. Energy Reg.
Comm’n, 45 F.Ath 104 (D.C. Cir. Aug. 2, 2022)
Agency prevailed.

Issues: Upstream Effects, Indirect Effects (GHG, the
Social Cost of Carbon Tool), Segmentation,
Alternatives.

Facts: Petitioners challenged FERC's EA and approval
of a Certificate for Adelphia Gateway, LLC's
application involving the acquisition of an existing
pipeline system in Pennsylvania and Delaware, an
authorization to construct two short lateral pipeline
segments extending from the existing pipeline
infrastructure it would acquire, and to build
additional facilities. The D.C. Circuit denied the
petitions.

FERC conducted EA to assess the Southgate Project's
safety and its effects on air quality, noise, and
residential lands near the pipeline. FERC
acknowledged that the Project “would contribute to
global increases in [greenhouse-gas] levels,” but did
not calculate “the downstream GHG emissions of the
southern portion of the Project,” because “the
downstream emissions from the remainder of the
southern portion of the Project are not designated to
a specific user, and the end use of the natural gas is
not identified by Adelphia.” FERC also declined to
consider the upstream impacts of the Project on
demand for natural gas, which it found to be “outside
the scope of this EA." FERC considered and rejected
several alternatives to the Project, and specifically to
the location of the Quakertown Compressor Station.
The EA concluded that “if Adelphia constructs and
operates the proposed facilities in accordance with its
application and  supplements and  FERC's
recommended mitigation measures,” the project
would have “no significant impact” on the
environment.

Decision: Petitioners contended that both the EA's
environmental impact analysis and its analysis of
alternatives to the Project were deficient, resulting in
an erroneous FONSI. Petitioners maintained that the
FERC failed to consider (1) upstream effects of
increased demand for natural gas; (2) downstream
effects of increased natural gas consumption,
specifically the resulting greenhouse gas emissions



from such consumption; (3) the effects on climate
change resulting from downstream greenhouse-gas
emissions; (4) the cumulative impact of the Project
together with another pipeline project; and (5) the
environmental effects of the Quakertown
Compressor Station as compared to alternatives.

The court rejected Petitioners' arguments that FERC
failed to consider the upstream effects because the
petitioners “have identified no record evidence that
would help the FERC predict the number and location
of any additional wells that would be drilled as a
result of production demand created by the Project.”
The court considered that the petitioners did not
point to any evidence that shippers “would not
extract and produce [the] gas” even if the Southgate
Project did not go forward.

The D.C. Circuit considered that FERC analyzed the
downstream emissions impacts of much of the
natural gas subscribed in Adelphia's four existing
precedent agreements. FERC determined that any
other downstream greenhouse gas emissions
resulting from the Project — including emissions
associated with a precedent agreement to deliver gas
on the Zone South system for further transportation
on the interstate grid — were not reasonably
foreseeable because FERC was unable to identify the
end users of that natural gas. The court rejected
Petitioners' claim that because the vast majority of
natural gas is ultimately combusted for use as a fuel
source, FERC should have used the entire volume of
gas to be transported on the Project as a basis for
estimating emissions — a so-called full-burn analysis.

FERC concluded that there was “no scientifically
accepted methodology available to correlate specific
amounts of GHG emissions to discrete changes in” the
human environment and rejected the Social Cost of
Carbon methodology for assessing climate change
impacts. The Social Cost of Carbon is a tool that
guantifies in monetary terms the climate change
impact resulting from greenhouse-gas emissions. The
D.C. Circuit upheld similar explanations as sufficient
to justify FERC's refusal to use the Social Cost of
Carbon tool. EarthReports, Inc. v. FERC, 828 F.3d 949,
956 (D.C. Cir. 2016).

“An agency impermissibly ‘segments’ NEPA review
when it divides connected, cumulative, or similar
federal actions into separate projects and thereby
fails to address the true scope and impact of the
activities that should be under consideration.” Del.
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Riverkeeper, 753 F.3d at 1313. Whether actions
should be considered as connected turns on
“whether one project will serve a significant purpose
even if a second related project is not built.” City of
Bos. Delegation v. FERC, 897 F.3d 241, 252 (D.C. Cir.
2018). The court opined that "even assuming FERC
was required to consider the Project and the
PennEast Pipeline as connected actions, FERC's
environmental review did not prejudice petitioners
because the abandonment of the PennEast project
eliminated the possibility that the projects could have
a cumulative environmental impact."

Petitioners contended that FERC did not adequately
consider the environmental effects of construction of
the Quakertown Compressor Station as compared to
alternative options. The court criticized Petitioners'
"laundry list of purported deficiencies in FERC's
analysis," and found that FERC took a “hard look” at
each point raised by petitioners, discharging its
obligations under NEPA.

Oglala Sioux Tribe v. U.S. Nuclear Reg. Comm’n, 45
F.4th 291 (D.C. Cir. 2022)

Agency prevailed.

Issues:  Public Participation (Tribe requested a
Scoping Hearing), Impact Assessment (Cultural
Resources/Unavailable Information and other
impacts).

Facts: The Oglala Sioux Tribe and its non-profit

association Aligning for Responsible Mining sought
review of the NRC’s decision to grant Powertech
(USA), Inc., a source material license to extract
uranium from ore beds in the Dewey-Burdock area,
which spans over 10,000 acres in South Dakota and
sits atop aquifers laced with uranium-rich ore. The
D.C. Circuit denied Tribe’s petition for review.

Decision: The Tribe claimed that NRC failed to
conduct a formal scoping of the project's impact and
challenged the adequacy of the EIS with respect to
the Tribe's cultural resources, the hydrogeologic
effects of the project, the disposal of byproduct
material, and mitigation strategies.

The court found that NRC's failure to conduct a
hearing on scoping, as requested by the Tribes, to be
harmless error. The D.C. Circuit noted that the agency
placed notices in local papers, received comments
from those notices, and met with various interested
parties—including tribal authorities—to gather



information on the Dewey-Burdock Project before
drafting an EIS. As the EIS explains, “[t]he purpose of
these meetings was to gather additional site-specific
information to support NRC's environmental review.”
Even if these efforts did not precisely satisfy formal
scoping requirements, the agency's efforts
accomplished the same objectives, and the Tribe
makes no argument that the failure impacted the
project's actual scope. See 10 C.F.R. § 51.29(a). In the
context of this site-specific EIS, the court held that
there was no evidence that the absence of formal
scoping affected the agency's NEPA process or
resulted in any prejudice.

The Tribe next argued NRC failed to satisfy NEPA
because it did not adequately address the Tribe's
cultural resources in the EIS. The parties do not
question the Tribe's outsized historical connection to
the Dewey-Burdock area, and the importance of
considering those resources in reviewing Powertech's
application. The NRC affirmed the Board's finding
that this information was effectively unavailable
because of the Tribe's intransigence.

The Tribe contended that the Agency should have
relied on 40 C.F.R. 1502.22 - requiring an
unavailability statement in the EIS. The Board further
explained the information was unavailable because of
“the Tribe's demonstrated unwillingness or
unjustifiable failure to work” with NRC, with no
“reasonable assurance” of a future accord. Without
the Tribe's participation, its cultural resource
information “would not otherwise be obtainable” and
thus was unavailable. In short, the D.C. Circuit held
that the agency explained the unavailability of this
information and presented the substance of its
findings in publicly accessible decisions after on-the-
record hearings.

The Tribe maintained that some information about its
cultural resources was available since NRC could have
conducted oral interviews with tribal members. But it
is clear from the parties’ course of dealing that oral
interviews alone were never considered to be an
adequate means of gathering the required
information. The EIS also suggested that oral
interviews alone would not be sufficient based on an
earlier study of the area that found that “most of the
tribal members interviewed knew their people had
regular ceremonial, cultural, and religious activity in
the Black Hill . . . however, no one could pinpoint
present cultural, ceremonial, or religious use in the
proposed area.” Similarly, in affidavits tribal members
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averred general knowledge about cultural resources
in the area but did not identify specific resources.
Based on this course of dealing, the Sixth Circuit
stated NRC did not commit a clear error of judgment.

The Sixth Circuit rejected the Tribe's claims that fault
NRC for not spending enough time or money on a
survey and effectively forcing the Tribe to subsidize it.
NRC exercised its discretion to use compensated
surveys as a method of gathering cultural resources.
does not entitle the Tribe to demand more
compensation or a different survey method. Nor does
It planned to expend substantial resources on the
survey and coordinated with Powertech to provide
additional compensation for tribal members that
participated in the survey.

The Sixth Circuit disagreed with the Tribe's remaining
claims that the NRD did not take a "hard look" at the
hydrogeologic effects of the project, the disposal of
byproduct material, and mitigation strategies.

The D.C. Circuit held, as to the hydrogeologic
concerns raised by the Tribe, NRC “adequately
considered and disclosed the environmental impact
of its actions.” The EIS included meticulous analysis of
contaminant levels present in the area's groundwater
and set forth plans for restoring water quality using
pre-licensing data. The record demonstrated NRC
gave these impacts a hard look in the EIS: the agency
identified 4,000 previously drilled exploration
boreholes in addition to the 115 drilled by Powertech,
analyzed the impact of those boreholes on vertical
leakage, and outlined steps to mitigate those effects.

In the EIS, the agency thoroughly analyzed solid
byproduct material by calculating the total byproduct
accumulation of both Powertech's preferred and
alternative disposal methods; explaining the process
for temporary storage and transfer to a licensed
disposal facility; identifying White Mesa as the
presumed disposal facility and ensuring that facility
has the capacity to accept Dewey-Burdock byproduct
material; acknowledging that White Mesa still
needed state authorization to accept this material;
determining that transportation impacts will be small
regardless of which disposal site Powertech uses;
explaining the low risks and logistics of transporting
byproduct material to White Mesa in accordance with
DOT regulations; and mitigating any potential risk of
improper storage by requiring Powertech to acquire
and maintain a disposal contract before beginning
operations. The D.C. Circuit held this analysis more



than adequately satisfies NEPA's “hard look”
requirement and undercuts the Tribe's claims that the
agency failed to address byproduct material in the
EIS.

The D.C. Circuit disagreed with the Tribe's claim
involving mitigation. It held that the mitigation
analysis in the EIS, however, was not limited to the list
referenced by the Tribe. D.C. Circuit reiterated that
the Tribe had “completely overlooked” other portions
of the EIS, “which contained extensive analysis of
mitigation measures” relating to issues such as
“wildlife protection, wellfield testing, air impacts, and
historical well hole plugging and abandonment.” The
court believed the Tribe focused only on the EIS's
summary list of mitigation measures. The court
opined that the agency more than satisfied NEPA's
“hard look” requirement.

Sherwood v. Tennessee Valley Authority, 46 F.4Ath
439 (6th Cir. 2022)
Agency did not prevail.

Issues: Programmatic EIS, Remedies.

Facts: Property owners brought action alleging that
TVA adopted tree-clearance practice without
conducting required environmental review under
NEPA. The Sixth Circuit agreed with property owners
and reversed and remanded.

This appeal involves a decade-long dispute over the
way in which the clears trees in the rights-of-way it
holds on the plaintiffs’ private property. Finally, after
years of litigation, in 2017, the district court enjoined
TVA from practicing a particular tree-clearance
practice, referred to as the “15-foot rule,” until TVA
prepared an EIS as required by NEPA.

In 2019, TVA moved to dissolve the injunction. TVA
noted that it had held a statutory public comment
period and then issued a final programmatic EIS in
August 2019. TVA claimed that it rejected the 15-foot
rule and instead adopted a plan called Alternative C,
which it named “Alternative C: Condition-Based
Control Strategy—End-State Meadow-Like, Except for
Areas Actively Maintained by Others (Compatible
Trees Allowed).” The current plaintiffs argued in
response that the injunction should not be dissolved
because the EIS “does not take a ‘hard look’ at the
environmental consequences of TVA's proposed
action and thus does not qualify as an ‘environmental
impact statement.” ” The plaintiffs further argued that
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Alternative C was not a new policy, but instead was
the “functional equivalent of the 15-foot rule,” and
the plaintiffs moved to require TVA to compile the
administrative record supporting its choice of
Alternative C.

In the instant case, the district court granted TVA's
motion to dissolve the injunction. First, the district
court concluded that a programmatic EIS was
acceptable in this situation due to the “large region”
at issue, so TVA could prepare a general,
programmatic EIS and then later conduct more local
analyses for specific sites. Second, the district court
rejected the plaintiffs’ argument that it was required
to conduct a hard look analysis of whether TVA did in
fact comply with NEPA. The district court held that
that Alternative C was a different policy from the
original 15-foot rule. The court thus concluded that if
the plaintiffs wanted to challenge Alternative C, they
could do so through new litigation. The plaintiffs
appealed.

Decision: The court held that TVA did go through a
public comment period and published a 328-page EIS
that weighs the merits (and environmental impact of)
several vegetation-management plans and explains
why TVA chose Alternative C. The Sixth Circuit
discussed that given Alternative C's similarities to the
15-foot rule, the district court should have
interpreted the terms of the injunction to require a
hard-look review at Alternative C before dissolving
the injunction based on TVA's compliance with NEPA.
The plaintiffs requested and received the injunction
to prevent TVA from implementing the 15-foot rule
until it complied with NEPA. Since Alternative C
arguably has the same impact on the plaintiffs as the
15-foot rule, the court should make an actual finding
on whether TVA has complied with NEPA before
dissolving the injunction.

The court examined Plaintiffs' argument that the
district court abused its discretion by requiring TVA to
conduct only site-specific reviews (instead of site-
specific EISs). The Sixth Circuit disagreed with the
Plaintiffs and stated that the NEPA regulations allow
agencies to “tier” their EISs and EAs “when it would
eliminate repetitive discussions of the same issues.”
40 C.F.R. § 1501.11(a). Tiering refers to the fact that
when there is a programmatic EIS that covers a
federal action as a whole, agencies are permitted to
create a “program, plan, or policy statement or
assessment of lesser or narrower scope or ... a site-
specific statement or assessment” for smaller,



localized projects that fall under the umbrella of the
programmatic EIS. 40 C.F.R. § 1501.11(c)(1). The
regulation makes clear that the site-specific
statement or assessment does not necessarily need
to be an EIS itself—instead, “the tiered document
needs only to summarize and incorporate by
reference the issues discussed in the broader
document” and “shall concentrate on the issues
specific to the subsequent action.” 40 C.F.R. §
1501.11(b).

Recent updates to the regulations confirm that site-
specific assessments are not required to take the
form of an EIS. The final rule explaining the text of 40
C.F.R. § 1501.11 in its current state refers to “the
typical use of EAs as a second-tier document tiered
from an EIS.” Update to the Regulations
Implementing the Procedural Provisions of the
National Environmental Policy Act, 2020 WL 4001797,
85 Fed. Reg. 43304, 43324 (July 16, 2020).

Furthermore, the Sixth Circuit pointed out that the
district court did not rule out the possibility that TVA
could be required to prepare a site-specific EIS if that
was warranted by the circumstances. It was not an
abuse of discretion for the district court to refer to
site-specific reviews when a site-specific EIS may not
be required in every localized situation. The Sixth
Circuit remanded to the district court for further
proceedings.
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